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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

BUCK P. AKEN, 

                                                  Employee, 

                                                       Applicant

                                                   v. 

COOKS AURORA MOTORS CORPORATION ,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                      Defendants.
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)
        FINAL

        DECISION AND ORDER

        AWCB Case Nos.  199919858
        AWCB Decision No.  01-0082

         Filed with AWCB Fairbanks, Alaska

         on April 27, 2001

            We heard the employee’s request for allowance of a change in physicians and his appeal of the reemployment benefits administrator (RBA) decision denying him reemployment benefits, at Fairbanks, Alaska, on March 1, 2001. The employee represented himself. Attorney Timothy McKeever represented the defendants. The record closed at the end of the hearing.

ISSUES

1. Whether the employee may change attending physicians pursuant to AS 23.30.095(a).

2. Whether the employee timely filed an appeal of an RBA designee decision, which found the employee not eligible for reemployment benefits. 

3. Whether the RBA designee abused her discretion in finding the employee not eligible for reemployment benefits

SUMMARY OF THE EVIDENCE

The employee testified he was injured on September 27, 1999, while working for Cook's Aurora Motors. According to his report of injury, he slipped on ice stepping out of a vehicle, but caught himself before falling to the ground, wrenching his back.  He first sought medical attention on September 29, 1999, when he was examined and treated at the Tanana Valley Clinic by Clarice Grandpre, M.D.  He saw Dr. Grandpre again on October 4, 1999.  On October 11, 1999, the employee began treatment with William Tewson, D.C.  In late October 1999, the employee began to see John Joosse, M.D., after signing a form captioned “Change in Designated Attending Physician,” supplied by the insurer.  The employee stated on the form, “My current Designated Attending Physician is Dr. Tewson. . . . I wish to change my Designated Attending Physician to: Dr. Joosse.” The stated effective date is October 20, 1999.

            Thereafter, at Dr. Joosse's direction, the employee obtained various treatments, including physical therapy and injections. Dr. Joosse also referred the employee to Davis Peterson, M.D., in Anchorage, but Dr. Joosse continued to treat him. At Dr. Joosse's instruction, the employee participated in a work‑hardening program beginning in June of 2000. On June 26, 2000, Dr. Joosse determined the employee had the physical capacities to perform the occupation of automobile mechanic, classified under the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles"  (SCODDOT),   as a medium duty job.  On July 19, 2000, the employee told Dr. Joosse that this job required heavy lifting, and that he disagreed that the auto mechanic description reflects his actual job duties. In spite of the employee’s objections, Dr. Joosse continued to believe the employee was capable of performing the physical capacities of the job of automobile mechanic.

The employee testified he initially selected Dr. Grandpre as his initial physician because she was the only doctor available. He testified he went to Dr. Tewson, based upon a referral by his employer. He testified Dr. Tewson referred him to Dr. Joosse.  The employee said he wants to change doctors now because he lacks confidence in Dr. Joosse’s opinions.

            The employee requested vocational reemployment benefits more than ninety (90) days after the injury. On April 26, 2000, the Board asked for a letter explaining the reasons for the delay.  The insurer did not object to the employee's request for an eligibility evaluation and on June 13, 2000, such an evaluation was ordered.

On August 15, 2000, Thomas N. Clark, the rehabilitation specialist assigned to the case, filed an eligibility evaluation report, which concluded the employee was ineligible for reemployment benefits. This was based on Dr. Joosse’s conclusion the employee had the physical capacities to perform the job of automobile mechanic, a position that he held during the ten years prior to the date of his injury.  Mr. Clark’s finding was also based on his labor market survey, which demonstrated that jobs are reasonably available for that occupation.  

On September 6, 2000, Mickey Andrews, the RBA's designee, determined the employee was not eligible for reemployment benefits, based on Mr. Clark’s recommendations. Her letter also advised the employee that if he disagreed with her decision, he must file a claim form within ten (10) days of receipt of that letter.   The letter concludes: “If you do not request review of my decision within the 10 day period, the decision is final.” 

The employee did not seek review of the denial within ten (10) days. Earlier, however, on August 16, 2000, the employee filed a Workers' Compensation Claim, which indicated he had been denied vocational rehabilitation benefits.  On September 14, 2000, the employer filed an answer to the employee's claim, asserting that it was premature, and that it was not until September 6, 2000 that he had been found ineligible. The defendants’ answer stated the employee must file a workers' compensation claim within ten (10) days after the date he received the determination letter.

A prehearing conference was held on October 9, 2000. At the time of that conference, the employee had not filed a new claim or other request for review of the RBA's decision. The employee was again reminded of the deadlines. The prehearing conference summary states "Mr. Aken stated he still wished to appeal the decision and will complete the claim and affidavit of readiness for hearing to proceed on this issue."  In spite of that, the employee waited until after the November 7,2000 prehearing conference before he filed the claim and affidavit of readiness, thus perfecting his appeal of the determination of the RBA.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

            I.  Eligibility to Change Physicians
            AS 23.30.095(a) limits an employee's change in physicians as follows: "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer." The Board's regulations states that an employee injured after July 1, 1988 designates an attending physician "by getting treatment, advice, an opinion, or any other type of service from a physician for the injury. . . .”  See 8 AAC 45. 082 (c) (2)

The employee testified he selected Dr. Grandpre as his initial physician because he was the only doctor available. He testified he went to Dr. Tewson, based upon a referral by his employer. He testified Dr. Tewson referred him to Dr. Joosse.  The employee indicated he wants to change doctors because he lacks confidence in Dr. Joosse’s opinions.  He said he believes Dr. Joosse is an employer-sponsored physician, given that he first went to him on referral from Dr. Tewson, whom the employer specifically recommended.

Upon review of the record, we find the employee clearly stated Dr. Tewson and Dr. Joosse were designated as his treating physicians. Therefore, since he has already made at least one change in physicians, we find he is not entitled to another change of physician without the employer's consent.  Given that the employer has withheld that consent, we find the employee's request for another doctor must be denied. 

II. Timeliness of Appeal of the Rehabilitation Benefits Administrator's Determination 

AS 23.30.041(d) provides that a person dissatisfied with the eligibility determination of the RBA must seek review of the decision "within ten (10) days after the decision." It is undisputed that the employee did not comply with this section. He did not file an appeal after the decision of the RBA until November 7, 1999 ‑ 61 days after the decision. He was specifically told of the deadline to file an appeal: (1) in the September 6, 2000 letter from the RBA designee; (2) in the employer's September 14, 2000 answer; (3) at the prehearing conference on October 9, 2000; and (4) at the prehearing conference on November 7, 2000. 

            The employee asserts that his August 16, 2000 Workers’ Compensation Claim, which mentioned his dissatisfaction with the report of the vocational counselor who did the eligibility evaluation, eliminates the need for him to file an appeal. The employee testified that he chose to appeal when he first got oral notice from the RBA that his claim would be denied. Nevertheless, the statute specifically requires that a person dissatisfied with the RBA’s determination must seek review within ten (10) days "after the decision." The employee did not do that.

The clear purpose of Section .041 is to provide for prompt reemployment services. Konecky v. Camco Wireline Services, 920 P.2d 277, 282 (Alaska 1996). To preserve his right, the employee must file the appeal promptly after the decision. The RBA and the parties are entitled to know soon after the decision if an appeal will happen so the appeal can be promptly decided. The courts have held that the provisions of AS 23.30.041 must be strictly construed. See Konecky and Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993). The statute does not permit an appeal to be filed more than ten (10) days after the decision.

Nevertheless, the record reflects the employee was not represented by an attorney, and the employer was not surprised by the employee’s appeal.  Assuming we have authority to waive strict application of the ten-day rule, we will review the merits of the employee’s appeal.

            III. The Rehabilitation Benefits Administrator's decision is not an abuse of discretion.

            A. STANDARD OF REVIEW
            Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).

            In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

 AS 44.62.570.

            On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041
            AS 23.30.041 provides, in part:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .

            The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

            The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). Therefore, following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.

            Based on the employee's testimony concerning his injury and disability, we find he has provided substantial evidence that he is entitled to reemployment benefits.  Nevertheless, we also find Dr. Joosse's approval of his return to work is substantial evidence rebutting the presumption.  Therefore, we find the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.

            We find the evidence is clear that Dr. Joosse released the employee to his work at the time of injury.  The record contains no medical evidence to the contrary.  Although the employee may feel the SCODDOT physical capacity standards do not match the rigor actually required to perform his previous job, the law explicitly requires us to use the SCODDOT descriptions.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996).

            By the preponderance of the available evidence, we find the description of auto mechanic is clearly a medium duty job and Dr. Joosse stated the employee has the physical capacities to perform that job.  The rehabilitation specialist's eligibility report concludes that such jobs are regularly available in the Fairbanks labor market. Thus, we find there is substantial evidence to support the decision of the RBA. Therefore, we find this evidence renders the employee ineligible for reemployment benefits under the criteria of AS 23.30.041(e).  We conclude there is no abuse of discretion in this eligibility decision, and no basis on which to overturn the RBA's denial of reemployment benefits.


ORDER
            The employee's request for an order allowing him to change treating physicians, and his appeal of the Reemployment Benefits Administrator's decision, is denied and dismissed.  


Dated at Fairbanks, Alaska this  __27th __ day of April , 2001.
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Dorothy Bradshaw, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BUCK P. AKEN employee / applicant v. COOKS AURORA MOTORS CORPORATION, employer; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 199919858; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this  _27th _ day of April, 2001.

                             

   


______________________________________

      





Lora J. Eddy, Clerk
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