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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DAN B. JUSTICE, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

ROCKY MOUNTAIN HELICOPTERS INC,

                                                  Employer,

                                                   and 

EMPLOYERS INS OF WAUSAU,

                                                  Insurer,

                                                            Defendants.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199310582
        AWCB Decision No.  01-0083 

         Filed with AWCB Anchorage, Alaska

         on April 30, 2001


We heard the employee's claim for penalties, interest, attorney fees and costs on remand from the Alaska Superior Court, in Juneau, Alaska on March 13, 2001.  Attorney Paul Hoffman represented the employee.  Attorney Patricia Zobel represented the employer and insurer (“employer”).  We held the record open to permit the taking of a deposition on April 10, 2001, and closed the record when we next met, April 17, 2001.

ISSUES

(1.)
Is the employee entitled to penalties under AS 23.30.155(e), on reemployment benefits due under AS 23.30.041(k) and not timely paid?


(2.) 
Is the employee entitled to interest, under 8 AAC 45.142, on benefits due and not timely paid?


(3.) 
Is the employee entitled to attorney fees and legal costs under AS 23.30.145(b)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his right foot and leg on June 3, 1993, while working as a log cutter for the employer near Ketchikan. Steve Louney, M.D., diagnosed hyperdorsoflexion of the ankle, and placed it in a cast.  Based on a July 29, 1993 x-ray examination, Dr. Louney diagnosed a fracture of the medial cuneiform bone in the right foot.  Dr. Louney referred the employee to James Vahey, M.D., of Harborview Medical Center in Seattle.  The employer provided medical care and temporary total disability ("TTD") benefits.  


The employee returned to his home in Arizona, where he was provided conservative treatment by Merril Abeshaus, M.D.  Dr. Abeshaus referred the employee to Todd Kile, M.D., at the Mayo Clinic.    Dr. Kile performed a fusion of the intermediate and medial cuneiform bones on February 23, 1994.  On July 19, 1994, Dr. Kile found the employee medically stable, and released him to work.  On September 12, 1994, Dr. Kile gave him an eight percent whole-person permanent partial impairment ("PPI") rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, Third Ed. ("AMA Guides").  The employer paid the PPI benefits in continuing periodic payments through May 11, 1995.


The employee came under the care of William Accomando, D.P.M., on or about August 5, 1994.   Dr. Accomando fitted the employee with orthotic shoe inserts, sent him to physical therapy, and referred him to podiatrist Kerry Zang, D.P.M.  On December 16, 1996, podiatrist Charles Connell, D.P.M., a colleague of Dr. Zang, diagnosed arthritic joint changes secondary to his fusion surgery, and recommended orthotics and conservative care.  On April 21, 1997, Dr. Zang confirmed Dr. Connell’s diagnosis, and recommended surgery.  


At the October 12, 1999 hearing, the employee testified he worked on a reemployment benefits plan from December 1994 through April 1995, intending to buy a house in Sedona, Arizona, and turn it into a cabinet-making shop for a self-employment venture.


The employer paid the employee a lump-sum check in the amount of $9,971.20 on July 10, 1995.  The employee testified this amount was reimbursement for the tools and equipment he had purchased for his reemployment plan.  The employer’s Compensation Reports characterized the benefits as stipend benefits paid under AS 23.30.041(k). 


He testified his plans to purchase property in Sedona fell through,  and so he worked until about January 1996 building his house and shop on a remote parcel of wilderness property he owned in New Mexico.  He testified he worked in maintenance on the N-Bar Ranch in New Mexico from April through June 1996, but left because the pay was too low.  He testified he worked as a driller for the Del Paso Construction Company from July through September 1996.  He performed various construction tasks on his home from that time until October 1997.   


In a letter dated September 18, 1997, Dr. Accomando indicated the employee had trouble walking since September 1, 1997, restricted him from work, and referred the employee to Dr. Zang for surgery.  The employer reinstated TTD benefits effective September 1, 1997.  On October 13, 1997, the employee fell from his roof, injuring his right wrist.  The employer initially disputed liability for the wrist, but eventually accepted the compensability of this injury, and provided related medical, TTD, and PPI benefits.  



On December 7, 1997, Dr. Zang performed a second fusion surgery of the employee's foot.  The employer continued to provide TTD benefits.  Dr. Zang found the employee’s surgery medically stable in reports on June 3, 1998, August 6, 1998, and on October 15, 1998.  The employer stopped paying TTD benefits on October 15, 1998. 


The employee filed a Workers’ Compensation Claim dated May 11, 1998, claiming .041(k) benefits and a compensation rate adjustment, among other benefits.  The employer filed an Answer to Amended Workers' Compensation Claim, dated June 1, 1998, denying the claim for additional benefits, specifically asserting the .041(k) benefits had already been paid.   


The employee’s claim for a compensation rate adjustment was heard on November 9, 1998.  In AWCB Decision No. 98-0308 (December 9, 1998), we awarded an adjustment.  That decision and order is on appeal to the Alaska Superior Court.  


The rest of the employee’s claims were set for hearing on October 12, 1999.  At the beginning of the hearing on October 12, 1999, the parties asserted the employer had paid certain benefits, resolving a number of the disputed issues.  


In October 1999, the employer paid the employee $9,352.30 in reimbursement for the tools, equipment, and services for the employee’s reemployment plan.  The employee submitted a packet of the receipts for the purchase of the tools, equipment, and services between April 14, 1995 and June 26, 1997.  The receipts show that only $679.28 of these purchases took place before July 10, 1995.   The employer also paid certain penalties and interest.  The parties argued the remaining issues.  


The employee contended the $9,971.20 paid by the employer on July 10, 1995 was actually reimbursement for his reemployment plan materials, not .041(k) benefits.  He contended the .041(k) benefits have been paid late, in October 1999, and he is due a penalty under AS 23.30.155(e) and interest.  The employer argued the employee had been paid all reemployment benefits due, including penalties and interest.   


In our decision and order of November 4, 1999, AWCB Decision No. 99-0223, we found the July 10, 1995 lump-sum payment was for .041(k) wages.  We denied the employee’s claims for additional TTD benefits, TPD benefits, additional PPI benefits, penalties, interest, and his claim for an SIME examination. We directed the employee to submit to the employer a revised affidavit of attorney fees, and directed the employer to pay the employee a reasonable attorney fee and legal costs for securing the benefits paid before the hearing.  Our November 4, 1999 decision more fully discusses the facts of this case in the Summary of the Evidence section.  We here incorporate that summary of the evidence by reference.


The employee appealed our November 4, 1999 decision and order to the Alaska Superior Court in 1JU-99-1998 CI (Alaska Superior Court).  While preparing the record for the appeal, the parties discovered additional requests for reimbursement of tools and supplies submitted by the employee in 1995.  At the request of the employer, on October 30, 2000, the court remanded the question of penalties and interest for us to re-examine in light of this newly [re]discovered evidence.


We set the remanded issues for hearing on March 13, 2001.  At that hearing the employee testified concerning the development of his reemployment plan, dated April 14, 1995, with rehabilitation specialist Kathy Burch.  He testified the adjuster handling his claim, George Youngclaus, called him in late June or early July, 1995, to approve the plan.  The plan called for the purchase of $10,000.00 in tools.  He testified Mr. Youngclaus wanted to see some tool receipts, which he sent.  He testified Mr. Youngclaus then sent him the $10,000.00 for tools, minus some overpayment, on July 10, 1995.  He testified the plan anticipated a $20,000.00 profit in the first year of operation; and it anticipated a salary of $1,000.00 per month for the employee for the first 15 months of operation. The employer’s payment on July 10, 1995 occurred roughly at the time of the depletion of the employee’s periodic PPI benefits.  


Although the plan anticipated the employee would be producing and selling wood products, paying himself a salary during the first year, the employee testified the delay in approval of the plan and the collapse of the agreement to purchase the property in Sedona disrupted the plan.  He testified he spent that year building his house and workshop, and had no income from the business.


The employee testified concerning how he used the expenditures of the various receipts to develop his woodworking tool shop.  He testified he is using those tools for a small woodworking business in Thorne Bay now.  He testified he unsuccessfully attempted to get attorney Chancy Croft to represent him, and to pursue benefits under AS 23.30.041(k) in 1995.  He testified he did not contact either Ms. Burch or Mr. Youngclaus about those benefits after he received the check in July 1995.  


At the March 13, 2001 hearing, Mr. Youngclaus testified he is a senior case manager for the insurer, and that he handled the employee’s claim until 1996.  Although self-employment plans have a low success rate, and are generally suspect, he had approved the employee’s plan because it had already lined-up a substantial number of orders for the wood products, specifically lamp bases.  The $10,000.00 (minus the overpayment) was “seed money” for the employee to purchase major tools for the business.  He testified the plan called for the employee to be paid $1,000.00 per month from the very beginning.  Because the employee would be working full time, earning far in excess of the $115.00 per week the employee could possibly have received from his .041(k) benefits, the employer expected to pay no .041(k) benefits.


On cross-examination, Mr. Youngclaus admitted the plan did mention the possibility of adjustment of .041(k) benefits and certain other benefits during the 15 months of the plan.  However, Mr. Youngclaus testified neither the employee nor Ms. Burch ever contacted him to request .041(k) benefits after the “seed money” payment in 1995.  Mr. Youngclaus testified the check paid to the employee in 1999, shortly before the 1999 hearing, was for reimbursement of additional tool and material costs.  


Employee submitted an Affidavit of Attorney Fees, dated March 7, 2001, itemizing 23.9 hours of legal work in preparation for the March 13, 2001 hearing, at $300.00 per hour, totaling $7,170.00 in fees.  The affidavit also identified $9.69 in general legal costs, and $358.50 in taxes.  The affidavit claimed a total of $7,538.19.  The affidavit covered the period from July 18, 2000 through March 13, 2001.  In the March 13, 2001 hearing, the employee testified to the various benefits his attorney has secured for him in the course of his claim.  The employer filed an Objection to the attorney fee affidavit, dated March 4, 2001 arguing an hourly fee in excess of $200.00 would be unreasonable in this case.  The employee also submitted an Affidavit dated March 12, 2001, listing all his costs for attending the three hearings on his claims, totaling $1,914.11.


The employee points out the employer now admits the July 10, 1995 payment was for reimbursement of plan expenses.  He argues the employee was due .041(k) benefits for the 15 months of his plan, when the plan failed to provide the expected salary.  He argues the employer eventually paid those benefits in October 1999, years after they were due.  He argues he is due penalties and interest for the late payment of  those benefits.  He also requests the still-unpaid attorney fees and costs for all three of his hearings.    


The employer argues the employee’s reemployment benefit plan did not provide .041(k) benefits.  It notes the employee did not even notify the employer that the plan had failed to provide the anticipated salary until he filed his Workers’ Compensation Claim in 1998.  It contends that even if .041(k) benefits could have been due, the amount would have been $7,953.00.  The employer paid $9,352.30 in October 1999, an amount that would cover those benefits.  Nevertheless, the employer contends it made the 1999 payment to the employee for plan expense reimbursement.  It argues no penalty or interest are due the employee.


The employer also argues the hearing costs are excessive, covering unnecessary witness transportation and expenses, employee hotel rooms, and meals for his attorney.  It notes that some of the expenses continue for days after the hearings.


At the request of the employee, we kept the record open for four weeks to receive a deposition of the employee’s rehabilitation specialist, Kathy Burch.  The panel chairman held a prehearing [sic] conference with the parties on April 16, 2001, and confirmed the parties had deposed Ms. Burch on April 10, 2001.  Accordingly, we closed the record when we next met, April 17, 2001. 


In her deposition, Ms. Burch testified she believed that "stipend" benefits would have continued to the employee under his reemployment plan, once the PPI benefits were exhausted.  (Burch dep. at 8.)  She noted she included these benefits in her plan.  (Id. at 12.)   She also testified she believed the stipend benefits would be offset if the employee was receiving earnings under his self-employment plan.  (Id. at 11.)   She testified the employee had an order for 500 wooden lamp bases from a firm in California.  (Id. at 14.)  She testified these orders could be filled from a remote area in New Mexico, but that she felt the employee needed to develop a local market for his business to survive.  (Id. at 15.)             


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
SCOPE OF THE REMAND

Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability on remand from the court. See Robles v. Providence Hospital, AWCB Decision No. 96-0432 (November 14, 1996), aff’d Robles v. Providence Hospital, 988 P.2d 592 (Alaska 1999); AS 23.30.110; AS 23.30.125.  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case. Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).  In general, we do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, or the superior courts.  Id.  In the case before us, the superior court specifically remanded the question of penalties and interest for us to re-examine in light of the parties’ newly discovered evidence.  In accord with the court’s remand, we will reexamine all pertinent parts of the record, and consider the parties’ newly presented evidence.


II.
REEMPLOYMENT PLAN COSTS AND .041(K) BENEFITS


AS 23.30.041(k) provides in pertinent part:

           
If an employee reaches medical stability before the completion of the [reemployment] plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate. If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.



AS 23.30.041(l) provides:


    
The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense-incurred basis, and shall not exceed $10,000.00.


The parties now agree the $9,971.20 paid by the employer on July 10, 1995 was actually reimbursement for his reemployment plan materials, not .041(k) benefits.  Based on the testimony of the employee and Mr. Youngclaus, we agree. 


The employee contends the $9,352.30 paid by the employer in October 1999 was actually .041(k) benefits.  Consequently, he contends the .041(k) benefits have been paid late, and he is due a penalty under AS 23.30.155(e) and interest.  The employer contends the money paid in 1999 was actually additional, excess reimbursement for the employee's reemployment plan materials, and that the employee is not due  .041(k) benefits.  It contends the plan never called for .041(k) benefits and employee never raised the issue until filing his claim, years later. 


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter. . . ."


The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, such as this one, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


In this case, based on our review of the record and the testimony, we find the employer characterized the July 1999 payment as .041(k) benefits in its contemporaneous compensation report on the payment.  We note the plan specifically mentioned the possibility of .041(k) benefits becoming due.  We also find the employee explicitly raised a claim for .041(k) benefits in his Workers’ Compensation Claim on March 29, 1999.  Based on the terms of the reemployment plan, we find the plan was to last 15 months.  Based on the employee’s testimony, we find he had to find work during the years following his receipt of the “seed money”, but he built his workshop, acquired tools, and intermittently attempted to develop his business.  Based on the employee’s testimony, we find the employee is using his tools in a self-employment venture in Thorne Bay at present.  We find this is sufficient evidence to raise the presumption of compensability for the .041(k) benefits for the 15 cumulative months of his plan.  Meek v. Unocal Corp., 914 P.2d at 1279.  


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980). 
There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee’s work‑related injury or disability does not give rise to entitlement to the claimed benefits; or (2) eliminating all reasonable possibilities that the claimed benefits are due as a result of the employee’s work‑related injury or disability.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  


The record is clear that the employee suffered a significant work-related injury during his employment, and that he was eligible for a reemployment benefit plan.  As noted above, there are a number of elements of evidence raising the presumption of the employee’s entitlement to the claimed .041(k) benefits.  Given that the plan itself refers to the possibility of .041(k) benefits, and that the employer’s compensation reports referred to .041(k) benefits, we cannot find that the terms of the plan or the testimony of Mr. Youngclaus are substantial evidence rebutting the presumption of the compensability of the employee’s claim for those benefits.


We find the employer has failed to provide substantial evidence to rebut the presumption; and we must conclude this employer bears the liability for the 15 months of benefits claimed by the employee under AS 23.30.041(k).  Additionally, even if we could find sufficient evidence to rebut the presumption of compensability, we would find the preponderance of the available evidence in the record indicates the employee is entitled to the claimed .041(k) benefits.  Wolfer, 693 P.2d at 870.   Accordingly, we characterize the payment in 1999 as, at least in part, .041(k) benefits.


Because the question of the employee’s compensation rate is on appeal to the superior court, we will not attempt to calculate the specific amount of .041(k) benefits due the employee.  Vetter v. Wagner, 576 P.2d at 980-981.  If the October 1999 payment is in excess of the .041(k) benefits due, we will apply the excess toward an offset of any penalties, interest, attorney fees, costs, or any other benefits due.  AS 23.30.155(j).  


III.
PENALTIES

AS 23.30.155 provides, in part:



(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .   



(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  
This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section. . . .


We find that at least part of the $9,352.30 paid by the employer in October 1999 was actually .041(k) benefits.  These benefits were not paid until over four years after the initiation of the employee’s plan, and a year and a half after he filed a claim for those benefits.  The employer filed no Controversion Notices regarding these benefits.  We find the employee’s claim gave the employer clear notice of the benefits due under AS 23.30.041(k).  Consequently, the .041(k) benefits have been paid late, and the employee is due a 25 percent penalty on those benefits under AS 23.30.155(e).


IV.
INTEREST 


For injuries before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at the statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Childs v. Copper Valley Electrical Association 860 P.2d at 1191.  The employee is, as a matter of law, entitled to interest from the employer on any outstanding benefits from the dates on which payments were due.  As noted above, we find the employee is entitled to the 15 months of .041(k) benefits.  We find the employee first gave clear notice of his claim for those benefits in his Workers' Compensation Claim filed on March 29, 1999.  We find the .041(k) benefits were due 14 days later, on April 12, 1999.  Consequently, the .041(k) benefits have been paid late, and the employee is due interest from the date on which the .041(k) benefits were due.


V.
ATTORNEY FEES AND LEGAL COSTS 


AS 23.30.145 provides, in part:



(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  


8 AAC 45.180 provides, in part:



(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in connection with the claim. 


We addressed the employee's earlier claims for attorney fees and legal costs in our November 4, 1999 decision and order.  That ruling is on appeal to the superior court, and we are not able to address those fees and costs at this time.  Vetter v. Wagner, 576 P.2d at 980-981.  Nevertheless, we awarded penalties and interest in this decision and order.  The record is also clear that the employer has resolved many issues during the pendency of the claim, thereby avoiding having to litigate those issues in this hearing.  We find that the employer resisted paying these benefits.  Consequently, we can award fees and costs under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  We find the employee retained an attorney who was successful in the prosecution of his claims; and we find he incurred legal costs.  We find this claim was complicated and tenaciously litigated.  

   
The employee submitted affidavits of itemized attorney fees and legal costs.  He claimed a total of $23.9 hours of legal work in preparation for the March 13, 2001 hearing, at $300.00 per hour, totaling $7,170.00 in fees.  The affidavit also identified $9.69 in general legal costs, and $358.50 in taxes.  The affidavit claimed a total of $7,538.19.


In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.  See Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.  Subsection .145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  


In our decision and order on White v. Harborview Plumbing, AWCB Decision No. 99-0018  (January 27, 1999),  we found a rate of $200.00 per hour was reasonable and fully compensatory for this attorney,  based on his experience and skills.  We again found $200.00 per hour to be reasonable for this attorney in our November 4, 1999 decision and order on this case.  See also Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998); Gertlar v. H&H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997).  We reconfirm that finding, and we will order the employee’s attorney fee paid at $200.00 per hour.


We have examined the affidavit of attorney fees and general legal costs.  Considering the tenacious litigation of this claim, the nature, length, and complexity of the services rendered, we find the itemization of hours and costs reasonable.  We direct the employer to pay the reasonable fees and costs under AS 23.30.145(b) at $200.00 per hour.  The employer shall pay $4,780.00 in attorney fees, $358.50 in taxes, and $9.69 in itemized general legal costs.  


We have also examined the employee’s affidavit of costs incurred in the attendance of himself and a witness at his three hearings.  We find that food and lodging costs earlier than one day preceding, or later than one day following the hearings are not reasonable.  Accordingly, we will not award food or lodging expenses for November 12, 13, or 14, 1998, totaling $92.86.  We find all other itemized costs reasonable, totaling $1,821.25, and we will award that amount under AS 23.30.145(b).

ORDER

(1.)
The employee was due 15 months of benefits under AS 23.30.041(k), in accord with his reemployment benefits plan.  The employer paid these benefits as part of a lump-sum payment in October 1999.  Under AS 23.30.155(j), we direct that the balance of the October 1999 lump-sum payment will be applied to offset any penalties, interest, legal fees, costs, or any other benefits due the employee


(2.)  
The employer shall pay the employee a 25 percent penalty under AS 23.30.155(e) on the employee’s 15 weeks of benefits under AS 23.30.041(k).


(3.)  
The employer shall pay the employee interest under 8 AAC 45.142 on the employee’s 15 weeks of benefits under AS 23.30.041(k), from the date each installment of benefits was due.


(4.) 
The employer shall pay the employee $1,821.25 in costs related to the attendance of the employee and a witness at the hearings on this case, in accord with AS 23.30.145(b).  The employer shall pay the employee $4,780.00 in reasonable attorney fees, $358.50 in taxes, and $9.69 in general legal costs under AS 23.30.145(b).


Dated at Juneau, Alaska this 30th  day of April, 2001.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters                               






William Walters,






     
Designated Chairman







/s/Richard Behrends                                






Dick Behrends, Member







/s/Nancy J. Ridgley                                  






Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAN B. JUSTICE employee / applicant v. ROCKY MOUNTAIN HELICOPTERS, INC, employer; EMPLOYERS INS. OF WAUSAU, insurer / defendants; Case No. 199310582; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 30th day of April, 2001.

                             

   _________________________________

      






Dennis L. Morgan, 








Administrative Clerk
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