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[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ANNETTE C. MOORE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

FEDERAL EXPRESS CORP.,

(Self-Insured),

                                                  Employer,

                                                            Defendant.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199526054
        AWCB Decision No.  01-0085

         Filed with AWCB Anchorage, Alaska

         on May 1, 2001


We heard this matter at Anchorage, Alaska on April 12, 2001.  The employee initially appeared, representing herself.  Attorney Patricia Zobel represented the employer.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  After participating in the hearing for approximately one-half hour, the employee proclaimed our proceedings, and the employer each "a joke" and left in anger.  We found the employee had notice of the hearing and proceeded to hear her claims for benefits in her absence, pursuant to 8 AAC 45.070(f)(1).  


ISSUES

1.
Whether the employee is entitled to additional permanent partial impairment (PPI) benefits.


2.
Whether the employee is entitled to $43,000.00 in medical costs.


3.
Whether the unrepresented employee is entitled to $80,000.00 in attorney's fees.  


4.
Whether the employee is entitled to $2,200.00 in transportation costs.  


5.
Whether the employee's claim is barred under AS 23.30.015(g) & (h).  


6.
Whether the employee's claim is barred under AS 23.30.105.  


SUMMARY OF THE EVIDENCE

Initially at the April 11, 2001 hearing, the employee contended that this injury is not a workers' compensation matter and questioned the validity of the hearing, even though we were hearing her claim for additional benefits.  As mentioned earlier, shortly after she began to present her claim, she abruptly left the hearing.  She did testify that, after her shift in December, 1995, she discovered her vehicle needed to be jump-started.  A co-worker assisted her with cables.  The co-workers' vehicle somehow pinned her between the two vehicles injuring her legs and knees.  We have little other testimony.  


On referral from Thomas Vasileff, M.D., who appears to have served as the employee's treating physician, Susan Klimow, M.D., was asked to comment regarding a work release on November 21, 1996.  Dr. Klimow related the following history as reported by the employee:  


This is a 38-year-old right-handed Federal Express international import checker who was injured on the job December 4, 1995.  On that date a fellow Federal Express worker was assisting her in getting a jumpstart on her Federal Express vehicle when the other car lurched forward, pinning her against her vehicle.  This resulted in bilateral knee injuries.  


She reports that the right knee was the most damaged, and a nondislocated patellar fracture was noted.  She could not bear weight on it, and within a week she underwent surgery, which included repair of an anterior cruciate ligament tear with placement of pins and bone grafting.  She tells me that three pins remain.


She received physical therapy until recently and is now walking three miles a day with minimal to no discomfort.  She can go up and down stairs and travel without difficulty.  Driving a car causes no problems.  Prolonged sitting, standing, and walking cause no problems.


On September 5, 1996 she underwent arthroscopic surgery of the left knee for what she describes as a "scraping."  I am assuming she means she had some mild degenerative changes.  She required no formal physical therapy with regard to that surgery.  She has no impairment or residual deficits.  It gives her no problems at all.  


She is anxious to return to her job as an international import checker.  She has brought in a job description with her today.  

. . . 


I reviewed the patient's job description as an international import checker and discussed it with her.  She has no objective findings on physical exam that would preclude her from returning to this job, and she is being released today to full-time duties without restrictions.  (Dr. Klimow September 21, 1996 report).


Dr. Klimow diagnosed the following:  "1.  Status post a right nondislocated knee patella fracture and anterior cruciate ligament tear and repair without residual deficits.  2.  Status post left knee injury with arthroscopic surgery without residual deficits."  (Id.).


The employer reported the work injury on December 5, 1995, as required under the Act.  The employer began paying temporary total disability (TTD) benefits beginning December 3, 1995, through October 24, 1996, when permanent partial impairment (PPI) benefits representing a 4% rating were paid.  (October 29, 1996 Compensation Report).  (See, also, Dr. Vasileff October 16, 1996 PPI rating/report).  


In her March 7, 2001 affidavit, the employer's adjuster, Susan Crocker testified as follows:  

1.
I am employed at Arctic Adjusters as a claims adjuster.

2.
In 1996 I was the adjuster primarily responsible for payment of Ms. Moore's workers' compensation benefits.

3.
As the adjuster, I had numerous telephone contacts with George Kapolchok, Ms. Moore and Rene, Mr. Kapolchok's paralegal, regarding the status of the workers' compensation claim and the value of our lien rights.

4.
On July 10, 1996, I sent a letter to Ms. Moore, which was copied to Mr. Kapolchok, notifying them of our lien rights and making note of the fact that a failure to procure the express permission of Federal Express to settle any third‑party claim constituted a waiver of future compensation pursuant to AS 23.30.015.

5. 
On July 10, 1996 I filed a petition with the Workers' Compensation Board, requesting an order awarding compensation to Ms. Moore and finding that she was injured within the course and scope of her employment. The purpose of this was to satisfy the requirement of an award of benefits under AS 23.30.015 so as to preserve any subrogation rights of Federal Express. This petition was served on Ms. Moore.

6.
On August 8, 1996, the Workers' Compensation Board sent a letter to Ms. Moore explaining the implications of the petition and the possible effect it could have on her right to sue her employer. A copy of that letter was served on me by the Board.

7.
On September 18, 1996 an Affidavit of Readiness for Hearing on the issue of course and scope was filed on behalf of Federal Express. A hearing was set by the Board for October 31, 1996. A copy of the Notice of Hearing was sent to Federal Express, Arctic Adjusters and to Ms. Moore. See attached Notice of Hearing. Neither Ms. Moore nor Mr. Kapolchok attended the workers, compensation hearing.

8. 
On November 1, 1996, the Workers' Compensation Board issued its Decision and Order, finding Ms. Moore's injury occurred within the course and scope of her employment with Federal Express.'

9.
On October 21, 1996, I was told by Sherrill of Allstate that they had paid policy limits under the auto liability policy equaling $50,000 to Ms. Moore in settlement of her third party case. At no time prior to October 18, 1996, when Ms. Moore signed the release of her claim in the third‑party case, did Ms. Moore or Mr. Kapolchok contact Federal Express or Arctic Adjusters for the purpose of asking their permission to settle the claim. In fact, Arctic Adjusters was not ever notified by Mr. Kapolchok or Ms. Moore of this settlement, but rather I found out about the settlement through Allstate, the defendant's insurance company.

10.
At no time did Mr. Kapolchok or Ms. Moore tender repayment of the lien to Arctic Adjusters or Federal Express pursuant to AS 20.3.0.015. Ultimately, suit was filed by Ms. Moore against Federal Express, alleging negligence in causing Ms. Moore's injuries. The state superior court dismissed the lawsuit, finding that Federal Express was immune from suit because her injury occurred within the course and scope of employment. It also awarded Federal Express judgment against Ms. Moore for the value of the workers' compensation lien, in addition to certain costs and attorney's fees.

11.
That judgment was ultimately settled with Ms. Moore.

12.
Federal Express has controverted Ms. Moore's case based upon AS 23.30.015(h).

13.
It is also the belief of affiant that Ms. Moore was also successful in recovering additional money through her underinsured motorist coverage. Again, no notice was given of this settlement, nor was Arctic Adjusters requested for permission to settle that claim.

14.
Arctic Adjusters has paid $32,213.38 on behalf of Ms. Moore as medical benefits and $13,600.80 to Ms. Moore for time loss and $683.94 to the State of Alaska for Second Injury Fund contributions. Of those amounts, $10,090.59 was paid after she settled her first third‑party case in October of 1996 ($5217.76 in PPI payment and $4607.88 in medical benefits for services rendered prior to date of settlement, but paid after date of settlement.)

15.
At the time of the settlement on October 21, 1996, the value of the workers' compensation lien, without reduction for pro rata share of costs and attorney's fees, would have been $46,498.12.

16.
Ms. Moore and Federal Express ultimately agreed to a payment of $3000 in exchange for which Federal Express gave her a satisfaction of judgment.


17.
Attached to this affidavit is a timeline that I have reviewed. To the best of my knowledge it is accurate as to the details of this matter.

Attorney Tasha Porcello represented the employer during its efforts to recoup its workers' compensation lien.  Ms. Porcello testified consistent with and corroborated Ms. Crocker's affidavit.  


In his July 27, 1998 "Order" granting Summary Judgment against the employee, the Honorable Dan A. Hensley dismissed the employee's complaint (in Superior Court) against the employer (on a negligence theory).  Judge Hensley directed the employer to submit a judgment.  Judge Hensley succinctly summarized the posture of the matter before dismissing the complaint as follows: 


Plaintiff Annette Moore's legs were crushed between two vehicles when a fellow employee, Kuykendall, helped her jump start her car in the Federal Express parking lot.  Moore works for Federal Express and has sued her employer and supervisor Raymond Bradbury, alleging negligence in dispatching the fellow employee to help Moore.


Because the Alaska Workers' Compensation Board decided that Moore was injured in the course and scope of her employment, and because Moore does not allege that the defendants intended to injure her, her complaint is DISMISSED.  In addition, because Moore received a third-party personal injury settlement from Kuykendall, defendant Federal Express is entitled to summary judgment on its counterclaim against Moore for reimbursement of workers' compensation payments made on her behalf.  


The employer's judgement against the employee exceeded $50,000.00, including attorney's fees and costs.  Nonetheless, the employer agreed to a partial satisfaction of judgment on February, 15, 2000.  This document provides:  


COME NOW, Federal Express and Raymond Bradbury, by and through their counsel, DeLisio Moran Geraghty & Zobel, and give notice of partial satisfaction of the judgment entered in their favor on October 26, 1998, by the Honorable Dan Hensley. This partial satisfaction is given in exchange for payment of the lump sum of Three thousand dollars ($3000.00) by Ms. Moore, plus other sums procured through garnishment of her wages and execution against her 1998 permanent fund benefit. In exchange for this payment, Federal Express agrees not to further execute against Ms. Moore's personal assets and will withdraw its writ of garnishment against Ms. Moore's wages. If however, in the future, Ms. Moore should successfully pursue any claims which she may have against her prior attorney, George Kapolchok or his firm, Ms. Moore agrees that she will repay the remainder of the judgment not otherwise satisfied, plus interest, out of the proceeds of such litigation. Any amount recovered shall first be used by Ms. Moore to pay costs and attorney fees incurred in the pursuit of claims against Mr. Kapolchok or his firm, Federal Express shall then be paid the remainder of the judgment not previously satisfied plus interest, and the remainder shall go to Ms. Moore. Interest shall accrue at the rate of 10.5% per annum until paid in full. Federal Express and Mr. Bradbury agree that unless and until Ms. Moore successfully pursue her claims against Mr. Kapolchok, it will take no further action to procure any further monies from Ms. Moore, whether it be through garnishment, a writ of execution on the permanent dividends, or attempts to procure monies against any of her other assets.

Ms. Zobel stated that to the best of her knowledge, the employee has not received any money from an attorney malpractice suit against her former counsel, Mr. Kapolchok.  The employee has filed two workers' compensation claims;  the most recent, dated July 5, 2000 and filed on July 10, 2000, requests the follow benefits which are presently at issue:  1) permanent total disability benefits from December 5, 1995 through present;  2) permanent partial impairment "present;"  3) medical costs in the amount of $43,000.00;  4) transportation costs in the amount of $4,281.00;  and 5) attorney's fees in the amount of $80,000.00.  


To these specific benefits, the employer counters:  1) all temporary total disability benefits have been paid through the employee's return to work (with the same employer) in 1996;  2) the only permanent partial impairment rating, provided by the employee's doctor, has been paid in full;  3) all know medical bills have been paid by the employer;  4) any itemized requests for transportation reimbursement have been paid, no additional requests have been filed;  5) no attorney has ever entered an appearance in the workers' compensation claim,  Mr. Kapolchok specifically advised that he did not represent the employee in her workers' compensation case.  


More importantly, the employer argues that the employee's claims for additional benefits are barred under AS 23.30.015(b) for failure to obtain the employer's written approval of her third-party claims.  The employer asserts the employee is trying to illegally recover from two forums, which is not permitted (not including her attorney malpractice action).  Both the Board and the Superior Court have ruled that she was injured in the course and scope of her employment;  no appeals of these decisions have been filed, thus, they are final.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.015 provides in pertinent part:


(f)
Even if an employee, his representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter.  


(g)
If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A)-(C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.  If the employer is allocated a percentage of fault under AS 09-17-080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c).


(h)
If compromise with a third person is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.  


In Eaddy v. Tour Alaska, Inc., AWCB Case No. 518527 (January 27, 1986), we previously discussed these sections.  We held in pertinent part:  


Under subsection (h), an injured worker who, without the workers' compensation insurer's written approval, settles a third party claim for an amount less than he is entitled to receive under the Act, forfeits his entitlement to additional compensation.  This is so because by settling his third party claim, the injured work limits the works' compensation insurer's subrogation rights under §015(g).  And, if the settlement amount does not allow the insurer to receive the entire amount it is due, a conclusive presumption of prejudice arises which relieves the insurer of continuing liability.  [See, Travelers Insurance Co. v. Haden, 418 A.2d 1078 (D.C. App. 1980), interpreting 33 USCA §933(g), the Longshoremen's and Harbor Workers' Compensation Act counterpart to AS 23.30.015].  


We find the employee, without the employer's written approval (or knowledge for that matter), obtained a third party recovery for her December 4, 1995 work injury.  We find the amount she received from third party insurers far exceeds the amount the employer has paid for her benefits.  As evidenced by Judge Hensley's Order Granting Summary Judgment, and acknowledged by the employee in her Partial Satisfaction of Judgment, the employee knew the amounts paid by the employer should have been repaid to the employer.  They were not.  In actuality, in filing her 2000 claims, the employee again tried to claim the same benefits the employer already paid her.  


Under AS 23.30.015(f)-(h), we conclude any future benefits due the employee under the Workers' Compensation Act are forfeited.  The employee's claims for any additional benefits are denied and dismissed.


Even had we not found the employee's entitlement to future benefits forfeited, we would find she loses her claims on the merits.  The employee presented no evidence or testimony at the April 11, 2001 hearing to support her claims for benefits.  Accordingly, the presumption of compensability in AS 23.30.120 does not attach.  The employer presented ample evidence, and the records in the Boards file indicate that all benefits due, have been paid.  We would conclude, based on the record and evidence presented that the employee's claims for additional benefits are denied and dismissed.  


ORDER

The employee's claims for any additional benefits are denied and dismissed.


Dated at Anchorage, Alaska this 1st day of May, 2001.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANNETTE C. MOORE employee / applicant; v. FEDERAL EXPRESS CORP. (Self-Insured) / defendants; Case No. 199526054; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of May, 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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