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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LEONARD F. BEANE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

HECTORS WELDING INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199913556
        AWCB Decision No. 01-0090

         Filed with AWCB Fairbanks, Alaska

         on May  7, 2001


We heard the employer's January 17, 2001 Petition for an Enhanced Offset against wage benefits under AS 23.30.041(k) (".041(k) wage benefits") for previously paid permanent partial impairment ("PPI") benefits on April 12, 2001 at Fairbanks, Alaska.  The employee appeared, representing himself.  Attorney Theresa Hennemann appeared by teleconference, representing the employer and insurer ("employer").  We heard the petition with a two-member panel, a quorum of the Alaska Workers’ Compensation Board under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUE 



What amount of offset may the employer withhold from the employee's .041(k) wage benefits for an earlier payment of PPI benefits?


SUMMARY OF THE EVIDENCE

The employee injured his left heel and ankle in a 15-foot fall while working as a welder for the employer on July 21, 1999.  He came under the care of John Joosse, M.D., who diagnosed a fractured left calcaneus, and performed open reduction and internal fixation surgery.  The employer provided medical benefits and temporary total disability ("TTD") benefits at the rate of $524.16  per week.  Dr. Joosse released the employee to part-time work on December 27, 1999, and the employee returned to full-time work on February 21, 2000.  Dr. Joosse found the employee medically stable on March 7, 2000, and determined he had a 14 percent whole-person PPI rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fourth Edition.  The employer paid the employee $18,900.00 in PPI benefits on March 24, 2000 based on Dr. Joosse’s report.


On April 28, 2000, the employee returned to Dr. Joosse with left foot and right hip pain.  Dr. Joosse diagnosed subtalar arthritis, and prescribed Naprosyn and conservative care.  On May 31, 2000, Dr. Joosse restricted the employee from returning to his career work as a welder, releasing him to only sedentary work.  Dr. Joosse noted he might need triple arthrodesis surgery in the future.  


The employee requested reemployment benefits on June 11, 2000.  He was assigned to be evaluated by rehabilitation specialist Connie Olson on August 8, 2000, and found eligible by the Reemployment Benefits Administrator (“RBA”) on October 6, 2000.  The employee selected rehabilitation specialist Carol Jacobsen to prepare his reemployment plan.  Ms. Jacobsen prepared a plan to train the employee as a computer specialist, by attending the University of Alaska, Fairbanks from January 18, 2001 through December 15, 2002, to complete an Associate of Applied Science, Applied Business Degree.  This plan was signed by the employer and employee, and approved by the RBA Designee.


The employer began to pay the employee benefits under .041(k) when the RBA found the employee eligible for reemployment benefits on October 6, 2000.  The .041(k) rate for the employee was $393.12 per week, but the employer deducted 20 percent of each installment of .041(k) wage benefits to recoup previously paid PPI benefits, reducing the employee’s benefits to $314.55 per week.  On January 17, 2001 the employer filed a Petition for Enhanced Offset, to increase its offset of the employee’s .041(k) wage benefits to a 53 percent reduction under AS 23.30.155(j), leaving the employee $183.08 per week.  The employer’s petition was set for a hearing on April 13, 2001.


In the hearing, and in its brief, the employer pointed out that if the parties had realized the employee would need a reemployment plan at the time of his PPI rating, the PPI benefits would have been paid in bi-weekly installments at the employee’s compensation rate under AS 23.30.220, and .041(k) wage benefits would not be due until those PPI benefits were exhausted.  Consequently, it argued, the PPI benefits are overpaid, and it is entitled to recoup them, but has been able to recoup only $1,886.88 so far.  


The employer noted AS 23.30.041(k) was changed by the Alaska Legislature, effective July 1, 2000, to allow the imputation of previously paid PPI benefits to bi-weekly payments during the rehabilitation process, thereby delaying .041(k) wage benefits until the PPI would have been exhausted.  However, under the law applicable at the time the employee was injured, the employer must petition us to recoup more than 20 percent per installment of .041(k) wage benefits.  It recognized the employee is doing well in his reemployment plan, getting good grades in his courses, and it expressed an intent to encourage his completion of the plan.  It requested we order a 53 percent reduction of his .041(k) wage benefits to allow it to recoup most of the PPI overpayment by the end of the employee’s reemployment plan in December 2002.  This would leave the employee $183.08 per week, enabling him to complete the remaining year and a half of his plan.  If we decline to grant a 53 percent offset, the employer argued we should set some other offset rate to allow it to recoup its overpayment.  


In the hearing the employee testified he tried to return to his work as a welder, but had simply been physically unable to perform his duties.  He testified he used the PPI benefits to pay off his home mortgage, because he was afraid he would lose the house from an extended period of disability.  He testified he has a wife and two dependent children.  Although his wife has health problems, and had not worked for some time, she returned to work for a fuel company when he was injured in order to help support the family, and she has been able to earn about $300.00 per week.  However, she is scheduled to be laid off, and he testified he is worried that her unemployment insurance rate will be very low because of her extended absence from the work force.  If the employer’s request for an offset is granted, he estimates his household bills will exceed his income by $300.00 to $400.00 per month.  The employee’s wife, Ruth Beane, also testified, confirming the employee’s statements.  The employee asserted he acted in good faith, following his employer’s directions throughout the process, and argued that no offset should have been taken at all.  The employee requested that we not to allow the employer to reduce his benefits any further.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REEMPLOYMENT BENEFITS UNDER AS 23.30.041(K)


At the time of the employee’s injury, AS 23.30.041(k) provided, in part:


Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. 


In Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996) the Alaska Supreme Court held the presumption of compensability applies to any claim for benefits, including benefits between the payment of PPI and the commencement of a formal reemployment plan.  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the Alaska Supreme Court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational reemployment benefits under AS 23.30.041.  In the instant case the record has no evidence in rebuttal to the employee’s entitlement to benefits.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 n.1 (Alaska 1991).  


Even under circumstances when the employee has returned to work, lump-sum payment of PPI benefits does not bar reemployment benefits.  See Becker v. Peak Oilfield Service Co., AWCB Decision No. 99-0042 (March 2, 1999).  We have long interpreted AS 23.30.041(k) to provide entitlement to benefits prior to plan participation, throughout the rehabilitation process, including the eligibility evaluation.  See, e.g., Peterson v. Continental Van Lines, AWCB Decision No. 90-0026 (February 15, 1990); Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991); Gazcon v. Peter Pan Seafoods, AWCB Decision No. 99-0069 (April 1, 1999); and Becker v. Peak Oilfield Services, AWCB Decision No. 99-0042 at 5.  We conclude the employee was due either PPI or .041(k) wage benefits from the date of the employee's request for reemployment benefits, on June 11, 2000.  See accord Id.  We note the employer failed to provide .041(k) wage benefits until October 6, 2001.  Under AS 23.30.041(k), benefits were also due from June 11, 2000 through October 6, 2000.  Accordingly, we will order .041(k) wage benefits from June 11, 2000 through the present.

II.
”ENHANCED OFFSET” OF .041(K) WAGE BENEFITS 


AS 23.30.155(j) provides, in part:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installment of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on an approval of the board.


AS 23.30.155(j) provides the sole mechanism for the recoupment of overpayment of compensation benefits.  Croft v. Pan Alaska Trucking, 820 P.2d 1064 (Alaska 1991).  The employer requests us to order an offset of the employee’s .041(k) wage benefits in excess of 20 percent. 


In the instant case the employer petitions us to order an increased offset to accelerate its recoupment of PPI benefits.  In Townsend we found a 100 percent withholding applied prospectively against .041(k) wage benefits creates a hardship for employees, and refused to authorize that amount of offset.  In Gazcon the employer petitioned to be allowed to increase the 20 percent offset it was already taking.  We noted that injured workers receiving .041(k) wage benefits while participating in the reemployment process are attempting to meet their pre-injury living expenses with only 60 percent of their pre-injury spendable weekly wage.  We found that to approve an increase beyond 20 percent would generally subject injured workers to an increased risk of failure in the reemployment process.  Under AS 23.30.155(j), we declined to approve the petition to increase the offset.  Gazcon v. Peter Pan Seafoods, AWCB Decision No. 99-0069 at 10.


Based on the evidence available to us in the record, it appears the employee is diligently attempting to complete his reemployment plan, but is already having difficulty meeting his ongoing family expenses with his present, reduced .041(k) wage benefits.  We find that withholding a still higher percentage would seriously challenge the employee’s financial ability to complete his reemployment plan.  We conclude, in accord with our reasoning in Gazcon, that withholding at a higher rate would not be appropriate, given the employee's already meager .041(k) benefit rate.   We will deny the petition to order an increase in the employer’s withholding under AS 23.30.155(j) from the employee’s .041(k) wage benefits.  See, accord,  Id. at 6-8.


Also, as noted above, the employer failed to pay the employee the .041(k) wage benefits due from June 11, 2000 through October 6, 2000.  The employer’s failure to pay or to controvert these benefits can be only be interpreted as a 100 percent offset.  For the reasons discussed above, we decline to approve the offset of the .041(k) wage benefits due for that period of time.  Accordingly, we will order the benefits for that period of time paid under AS 23.30.041(k).

III.
CAN PPI BENEFIT COMPENSATION BE OFFSET AGAINST .041(K) WAGES UNDER AS 23.30.155(J)?

At the time of the employee's injury, AS 23.30.190(a) provided, in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . . .  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . .


At the time of the employee’s injury, AS 23.30.041(k) provided, in part:

. . . . If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan. . . .


AS 23.30.155(j) provides, in part:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installment of compensation due. . . .


In the hearing the employer asked us to determine what is the appropriate reduction / offset rate in this case, specifically asking us to choose something between 20 percent and 53 percent, if we would not permit the full reduction.  The employee argued no offset or reduction should have been taken at all.


In Custard v. Municipality of Anchorage, AWCB Decision No. 00-0123 (June 23, 2000) we noted .041(k) wage benefits were defined as "wages", a specific type of benefit created by the legislature distinct from "compensation" benefits.  In Becker v. Peak Oilfield Services, AWCB Decision No. 98-0309 at 9 (December 12, 1998) we questioned whether compensation can be off set against .041(k) wages.  In Gazcon v. Peter Pan Seafoods, AWCB Decision No. 99-0069 at 9,  we permitted an employer to hold back 20 percent of the offset it had already taken.   We find inconsistency in our interpretation of whether .041(k) wage benefits are “compensation” against which previously paid PPI benefits may be offset under AS 23.30.155(j). 


We will exercise our discretion under AS 23.30.135 and 8 AAC 45.070(a) to continue this hearing to May 31, 2001, at which time we will reconvene to consider this issue.  We will allow the parties to submit written memoranda of no more than 5 pages by 4:30 pm on Tuesday, May 29, 2001, to more fully argue this issue.  If either party wishes to give supplemental oral argument on May 31, 2001, that party should contact Workers' Compensation Officer Sandy Stuller to request a prehearing to arrange the oral argument.  We will direct the staff of the Workers’ Compensation Division to serve notice of the hearing on the parties.  We retain jurisdiction over this issue, pending the hearing.  

ORDER


1.
The employer’s Petition for Enhanced Offset in excess of 20 percent under AS 23.30.155(j) is denied.


2.
We retain jurisdiction over the issue of what, if any, offset can be taken against .041(k) wage benefits under AS 23.30.155(j) for PPI benefits previously paid to the employee.  


3.
We continue the hearing, under 8 AAC 45.070(a), to May 31, 2001 to consider argument on this remaining issue.


Dated at Fairbanks, Alaska this         day of May 2001.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters







______________________________                                






William Walters,

                               



Designated Chairman







______________________________                                  






Dorothy Bradshaw, Member

    
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LEONARD F. BEANE employee / applicant; v. HECTORS WELDING INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199913556; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this      day of May, 2001.

                             

   _________________________________

      






Lora J. Eddy, Clerk
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