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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GARY H. RICHARDSON, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

ALASKA, UNIVERSITY OF (FAIRBANKS),

                                                  Employer,

                                                   and 

ALASKA, UNIVERSITY OF,

                                                  Insurer,

                                                            Respondants.
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)
         DECISION AND ORDER

       ON RECONSIDERATION

       AWCB Case No.  199810593
       AWCB Decision No. 01- 0095 

       Filed with AWCB Fairbanks, Alaska

       May  8, 2001

On May 4, 2001, in Fairbanks, Alaska, we heard the employee’s Petition for Reconsideration of Richardson v. University of Alaska - Fairbanks, AWCB Decision No. 01-0064 (April 12, 2001) on the basis of the written record.  The employee appeared pro se.  Attorney Zane D. Wilson represented the employer.  We sat as a two-member panel as authorized by AS 23.30.005(f).  We closed the record when we met to deliberate in this matter on May 4, 2001.


ISSUE


Shall we reconsider, under AS 44.62.540, AWCB Decision No. 01-0064?



SUMMARY OF THE EVIDENCE

The employee was injured in the course and scope of his employment on June 2, 1998, when he struck his head on a ceiling protrusion.  The facts are discussed in the board’s decision,  Richardson v. University of Alaska - Fairbanks, AWCB Decision No. 01-0064 (April 12, 2001).  We herein adopt those facts and incorporate them in this decision.  


The employee testified that he took off from work until June 9, 1998, hoping that his injury would heal on its own.  The employee testified that he initially attempted to treat with Richard H. Cobden, M.D., but was told by Dr. Cobden’s staff that Dr. Cobden would be out of town for two or three weeks. 


The employee became more concerned when his injury did not heal, and on June 9, 1998, the employee saw Robert D. Dingeman, M.D., for his neck pain.  The employee had previously treated with Dr. Dingeman for low back problems.  The employee testified that he saw Dr. Dingeman because his sister in-law worked for Dr. Dingeman and was able to get the employee a quick appointment with him.  He testified he never had any intention of designating Dr. Dingeman as his attending physician, but intended to see him only on an emergency basis. 


Dr. Dingeman took x-rays, which revealed no fracture.  (Dr. Dingeman’s 6/9/98 X-ray Report).  The employee saw Dr. Dingeman only once.  Three days later, the employee started treating with John W. Joosse, M.D.  He continued to treat with Dr. Joosse until August 1999.  On September 1, 1999, Dr. Joosse responded to a letter from the employer indicating that he agreed with the employer’s medical evaluator (“EME”), John Ballard, M.D., who felt that the employee needed no further treatment as result of his work injury.


In January 2000, the employee began treating with Dr. Cobden.  The employer argued that this change constituted an impermissible second change of physicians under AS 23.30.095(a).  The employee argued that he never designated Dr. Dingeman as his attending physician, and saw Dr. Dingeman only because he was unable to initially treat with a physician of his choice. 


On November 13, 2000, the employee filed a Workers’ Compensation claim seeking permanent partial impairment (“PPI”) benefits, temporary total disability (“TTD”) benefits, medical benefits and requesting that the board order a second independent medical evaluation (“SIME”).  At a January 18, 2001 prehearing conference, the employee’s claim was amended to include the employee’s request for vocational rehabilitation benefits.


On April 12, 2001, the board issued a decision and order in this matter.  The board ordered, “The employee may designate Dr. Cobden as his new attending physician.”  (AWCB Decision No. 01-0064 at 4).  The board found that the employee’s singular treatment with the Dr. Dingeman, on an emergency basis, constituted treatment at “an emergency care facility,” and the employee was thus permitted to exercise his statutory right to change physicians.  8 AAC 45.082(c)(2)(A); AS 23.30.095.


The employer now requests that the board reconsider AWCB Decision No. 01-0064.  The employer argues three points: (1) the board “disregard[ed] the plain and straightforward meaning of what constitutes a “hospital or an emergency care facility;” (2) there is no evidence that the employee’s treatment with Dr. Dingeman was an “emergency” visit and “Dr. Dingeman simply does not operate such a facility the Board ‘pretends’ that he does;”  and (3) “The Board’s designation of its Decision and Order as Interlocutory will have the effect of further delaying benefits which may be due the employee after the issues have been fully litigated.”  (Employer’s Petition for Reconsideration at 1-3).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer asks that the board reconsider its April 12, 2001 decision and order.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


In response to the employer's Petition for Reconsideration, we have examined the record of this case, as well as our decision and order.  We herein clarify the board’s previous decision and order in this matter.

I.
DID THE BOARD “DISREGARD THE PLAIN AND STRAIGHTFORWARD MEANING OF WHAT CONSTITUTES A ‘HOSPITAL OR AN EMERGENCY CARE FACILITY’”?

Neither the Alaska Workers’ Compensation Act (“Act”) nor the board’s regulations define “hospital or an emergency care facility” as it is written in 8 AAC 45.082(c)(2)(A).  The employer argues that the board disregarded the “plain and straightforward meaning” of these words.  For the reasons articulated in our prior decision and order, and for the reasons discussed below, the board concludes that a narrow definition is imprudent and the board declines to adopt a restrictive definition of the terms “hospital or an emergency care facility.”  

Attempts to provide a bright line definition of the terms “hospital” or “emergency care facility” in a way that fairly treats workers in both rural and urban areas of Alaska prove to be problematic.  The employer offered no definition for these words at the hearing or in its Petition for Reconsideration.  Evidently, the employer believes that only those institutions that contain the terms “hospital” or “emergency care facility” within their names fall within the ambit of 8 AAC 45.082(c)(2)(A).  However, a review of several dictionaries reveals that “hospital” is broadly defined.  For example, according to the Random House Webster’s College Dictionary, “hospital” is defined as “an institution in which sick or injured persons are given medical or surgical treatment.”  Taber’s Cyclopedic Medical Dictionary defines “hospital” as an “institution for medical and surgical treatment of the sick and injured.”  

Providing too narrow a definition of these terms would disproportionately impact rural injured workers where “hospitals” and “emergency care facilities” are far and few between.  This would result in injured rural workers being deemed to have designated local physicians – seen for emergency purposes -- as their “attending physicians,” thus denying them future opportunities to change physicians under AS 23.30.095.  For these reasons, the board relied upon established Supreme Court decisions and determined that the terms “hospital or an emergency care facility” must be interpreted broadly to properly effectuate the purposes of the Act.  To determine the “purposes of the Workers’ Compensation Act,” (AWCB Decision No. 01-0064 at 3), the board relied upon Gordon v. Burgess Construction Co., 425 P.2d 602 (Alaska 1967) wherein the Court, in an oft-quoted passage, stated:

The social philosophy responsible for workmen's compensation legislation has been well expressed by Professor Larson as follows: 

The ultimate social philosophy behind compensation liability is belief in the wisdom of providing, in the most efficient, most dignified, and most certain form, financial and medical benefits for the victims of work-connected injuries which an enlightened community would feel obliged to provide in any case in some less satisfactory form.

Citing 1 Larson, Workmen's Compensation Law § 2.20 at 5 (1966).


The employer now alleges that the board’s reliance on Federal District Court and Supreme Court case law in Juneau Lumber Co. v. Alaska Industrial Board, 122 F.Supp. 663 (D. Alaska 1954) and Gordon v. Burgess Construction Co., 425 P.2d 602, for guidance regarding the purposes of the Workers’ Compensation Act was error.  The employer insists that, “[T]he Alaska State Legislature effectively overruled this case law.” (Employer’s Petition for Reconsideration at 1-2).  We do not agree with the employer’s assessment that employees should no longer be treated with dignity and have their claims processed efficiently and with certainty.  


The employer apparently interprets the 1988 legislative amendments to essentially mean that the Legislature now desires to treat workers compensation claimants on par with tort litigants.  This reasoning belies the fact that workers’ compensation law in Alaska – as in every other state -- is a social contract, wherein employees bargained away significant legal rights, such as the right to sue for unlimited damages before a jury of one’s peers
, in exchange for small yet certain financial and medical benefits.  See, e.g., Johnson v. Ellamar Mining Co., 5 Alaska 740 (D. Alaska 1917).


The board’s ruling did not construe the Workers’ Compensation Act “in favor of either party,” as the employer alleges.  Rather, the board’s ruling construed the Act as the Alaska Supreme Court has stated it was intended to be construed.  The Court recently proclaimed the breadth of the employee’s right to freely choose his or her attending physician.  The Court stated that the “primary purpose” of the Workers’ Compensation Act was to “[A]llow[ ] injured workers to choose their attending physicians -- a purpose best served by allowing the worker to freely substitute a new attending physician.”  Bloom v. Tekton, Inc., 5 P.3d 235 (Alaska 2000).  The Court also recognized: 

[T]he board's established policy of allowing employees to freely substitute attending physicians in circumstances where it is clear that employees are not engaged in doctor shopping, and where factors outside of the employees' control have rendered it impossible for them to receive care from their chosen physicians.

Bloom 5 P.3d 235 n. 8.


Interpreting the terms “hospital and emergency care facility” narrowly, as the employer requests, would require the board to construe the Act in favor of the employer, as opposed to construing the Act as it was meant to be interpreted.  This would be contrary to not only the established Supreme Court case law and the board’s “established policy” (Id.), but also the 1988 legislative amendments, which prohibit the board from construing the Act in favor of either party.  See Ch. 79, §§1, 52 SLA 1988.


In the instant matter, the board found that the employee saw Dr. Dingeman on one  emergency occasion because “factors outside of the employees' control ha[d] rendered it impossible for [him]to receive care from [his] chosen physician.”  Id.  The board concluded that this one treatment constituted treatment at “an emergency care facility.”  These findings and holdings were in consonance with the long established and recent proclamations of the Alaska Supreme Court.  Accordingly, the employer’s Petition for Reconsideration is denied and dismissed.

II.
DID THE BOARD ERR IN CAPTIONING ITS DECISION AND ORDER AS “INTERLOCUTORY”?

The employer alleges that the board engaged in a scheme to “preclude the University from filing an appeal of its decision at this time” by captioning its decision and order as “Interlocutory.”  (Employer’s Petition for Reconsideration at 3).  The employer submits no case law or board decisions supporting its legal conclusions to this conspiracy theory.  The Alaska Supreme Court has addressed the topic of order finality on numerous occasions.  The Court has held:

The test for determining whether a judgment is or is not final 'is essentially a practical one.' Matanuska Maid, Inc. v. State, 620 P.2d 182, 184 (Alaska 1980) quoting City and Borough of Juneau v. Thibodeau, 595 P.2d 626, 628 (Alaska 1979). As we stated in Greater Anchorage Area Borough v. City of Anchorage, 504 P.2d 1027, 1030-31 (Alaska 1972):

The basic thrust of the finality requirement is that the judgment must be one which disposes of the entire case, ... one which ends the litigation on the merits and leaves nothing for the court to do but execute the judgment.... Further, the reviewing court should look to the substance and effect, rather than form, of the rendering court's judgment, and focus primarily on the operational or "decretal" language therein.   (Citation omitted) (footnotes omitted). 

Ostman v. State, Commercial Fisheries Entry Com'n., 678 P.2d 1323, 1327 (Alaska 1984).


The Court has more recently held, “A 'final' judgment is one that disposes of the entire case and ends the litigation on the merits.” D.L.M. v. M.W., 941 P.2d 900 (Alaska 1997) (underline added).  In the instant matter, the board’s April 12, 2001 decision and order was not one that “disposes of the entire case and ends the litigation on the merits.”  The employee’s claim still contains claims for PPI benefits, TTD benefits, vocational rehabilitation benefits and a request for a SIME.  Moreover, the board’s April 12, 2001 decision and order did not dispose of the employee’s claim for medical benefits.  The employer also controverted the employee’s claim for medical benefits with Dr. Cobden based on reasons other then those discussed in the board’s April 12, 2001 decision and order.  The board has not yet addressed those other aspects of the controversion.  Since the board’s April 12, 2001 decision and order did not dispose of the employee’s entire case, or even the sole issue being disputed in the board’s previous decision, namely the employee’s ability to treat with Dr. Cobden, the board correctly labeled its April 12, 2001 decision and order as Interlocutory.  The employer’s rights are preserved through its ability to file a petition for review under Alaska Rule of Appellate Procedure 610.


The employer’s Petition for Reconsideration is denied and dismissed.  We reaffirm all aspects of AWCB Decision No. 01-0064.  To the extent the employer has indicated it intends to defy the board’s interlocutory order while appealing this matter as a final order, this piecemeal appeal will, as admitted by the employer, likely cause the employee irreparable harm by denying him an opportunity to receive necessary medical treatment.  The board will enforce its previous interlocutory decision and order through all applicable sanctions and penalties as authorized and required by the Workers’ Compensation Act and the Administrative Procedure Act.


ORDER

1. The employer's Petition for Reconsideration is denied. 

2. The parties are ordered to appear at a prehearing within 30 days of the date of this decision and order to insure the expedited processing of the employee’s claim.

Dated at Fairbanks, Alaska this   8th   day of May 2001.

ALASKA WORKERS' COMPENSATION BOARD







/s/ William P. Wielechowski







____________________________                                






William P. Wielechowski,






     
Designated Chairman







____________________________                                






Dorothy Bradshaw, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of GARY H. RICHARDSON employee / petitioner; v. ALASKA, UNIVERSITY OF (FAIRBANKS), employer / respondant; Case No. 199810593; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this   8th  day of May 2001.

                             

   _________________________________

      






Lora Eddy, Clerk

�








� For example, the Federal Employer’s Liability Act (“FELA”), 45 U.S.C.A. 51, et. seq., permits injured railroad workers to sue for unlimited damages before a jury instead of filing through a workers’ compensation system.  For many years, the railroads have unsuccessfully sought to force injured railroad workers into states’ workers’ compensation systems.  According to the United States General Accounting Office, under the FELA, Amtrak pays about twice what industry under workers’ compensation systems pay per employee hour worked.  Moreover, the railroad industry as a whole (including freight operations) pays approximately six times more per employee work hour than industry under workers’ compensation systems.  Hearings on Amtrak’s Current Situation Before the Subcommittee on Railroads of the Committee on Transportation and Infrastructure, 104th Cong. 240-41 (1995).
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