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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

CHARLES R. VAN CUREN, 

                                                  Employee, 

                                                   v. 

D & L CONSTRUCTION INC,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                                  Insurer,

                                                          Petitioners,

                                                   v.

STATE OF ALASKA, SECOND INJURY

FUND.

                                                         Respondent.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199526488
        AWCB Decision No.01-0103

         Filed with AWCB Anchorage, Alaska

         May 22, 2001

We heard the employer’s claim for Second Injury Fund (SIF) reimbursement on May 2, 2001, at Anchorage, Alaska.  Attorney Michael Budzinski represented the employer.  Assistant Attorney General Toby Steinberger represented the SIF.  We proceeded as a two-member panel, which constitutes a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUE

Is the employer entitled to SIF reimbursement?


SUMMARY OF THE EVIDENCE
There is no dispute that the employee suffered a closed head injury in 1986 after being struck and run over by dump truck.  On February 24, 1993, Lavern Davidhizar, D.O. noted, “The patient had a severe head injury in the past.”  Dr. Davidhizar also noted the employee required surgery on the left side of his temporal area.  He further stated, “He was in a coma for 33 days and then after for a long time didn’t know his name and other things but over the years has slowly improved but is on disability because of his head injury.”

After the truck accident, the employee worked odd jobs and received social security disability benefits.
  On November 27, 1995, the employee was injured after his right lower leg was pinned between two logs while working as a laborer for the employer.
  Cynthia Mildbrand, M.D. examined the employee regarding the work injury and noted he had surgery for a head injury in 1986. The employee was diagnosed with a medial meniscus tear of the right knee and underwent a partial meniscectomy performed by Timothy Powers, M.D.
  In his preoperative report, Dr. Powers indicated, “patient had a car accident in 1986 with injury to his head.  Apparently, he had brain surgery at the same time.”
  

Thereafter, Dr. Mildbrand examined the employee who complained he was “going into a coma.”  Dr. Mildbrand diagnosed the employee with an “old head injury with disability and memory loss.”  She noted, “He has significant disability following an old head injury 10 years ago.  He has problems with short and long term memory.”
  On January 27, 1997, Edward Voke, M.D. examined the employee at the employer’s request.  Dr. Voke focused primarily on the employee’s right knee condition, but he also reported “He had a head injury ten years ago in Austin, Texas in a car accident.” 

On January 29, 1997, Richard Fuller, Ph.D performed a neuropsychological evaluation on the employee.  Dr. Fuller stated in his report that the employee “sustained a significant traumatic brain injury when he was struck by a truck some years ago…Test results indicate that Mr. Van Curen is functioning in the low-average range of intellectual abilities…his mental processing was significantly slow.”
  In June of 1997, Dr. Powers opined the employee could not return to work as a result of both his “brain injury” and the pain in his knee and leg.  Dr. Powers also questioned whether the employee had been evaluated for his “closed head injury” recently.
  The employer accepted the compensability of the work injury, paying temporary total disability and medical benefits.  As a result of the combined effects of both injuries, the employee was rendered permanently and totally disabled (PTD), and the employer has paid the employee PTD benefits since April 27, 1997.

On April 9, 1998, Dr. Powers reported, “Mr. Van Curen does give a history of a significant closed head injury with some as yet in my chart, ill-defined residual problems.”  Dr. Powers requested an examination by a physiatrist to assess the closed head injury in relation to gait or imbalance. 
  Thereafter, Michael Gevaert, M.D. evaluated the employee at Dr. Powers’ request.  In his May 14, 1998 report, Dr. Gevaert stated, “He sustained a closed head injury in 1986 or 1987 after being struck and run over by a dump truck.  The head injury resulted in a left temporal parietal craniotomy.  He went through prolonged rehabilitation and had to ‘learn to walk.’”  In addition, Dr. Gevaert diagnosed the employee with “Closed head injury: mild to moderate cognitive impairment.”

Timothy Gleason, D.O performed a sympathetic block for the employee’s right leg pain in June of 1998.  Dr. Gleason noted “It should be noted that the patient had a closed head injury approximately 12 years ago that does not seem to have any bearing on his leg pain.”
  On July 8, 1999, the employee went to Dr. Gevaert for electrodiagnostic testing.  According to Dr. Gevaert, the employee “has marked short-term and to a lesser extent long-term memory loss.  He does not recall details of the initial head injury.”  Finally, on September 24, 1999, as a result of the brain injury, Dr. Fuller determined the employee suffered a 60-70% disability per the AMA Guidelines to the Evaluation of Permanent Impairment.

On October 28, 1999, the employer filed a petition to join the SIF and submitted a claim for reimbursement.  In answer to the employer’s claim for reimbursement, the SIF admitted the employee suffered a right knee injury on November 27, 1995.  It also admitted the employee suffered from SIF qualifying medical conditions, which existed prior to the November 27, 1995 injury.  Finally, the SIF admitted that the employee’s preexisting condition combined with the injury of November 27, 1995 to result in a disability substantially greater than either condition alone.  However, the SIF denied that the written records submitted by the employer establish the employer hired the employee with full knowledge of the pre-existing condition.

The employer submitted a health questionnaire as written record evidence of its prior knowledge of the employee’s permanent physical impairment before the subsequent injury.  The questionnaire is dated January 14, 1994.  In the section entitled “General History” on page 2 of the questionnaire and in response to a request to list “surgery, illness, or injuries, name and address of hospital or physician,” the following is indicated: “1986 car accident – Head injury” and “1990 surgery – removal of polups (sic) in sinus.”  Moreover, the questionnaire on page 2 is marked “no” in response to each of the following yes/no questions:

1. Do you have any physical defects or any partial disability?

2. Do you have any condition that may require a special work assignment?

3. Have you ever been rejected for health or life insurance?

4. Have you ever filed for compensation or received benefits as a result of an occupational injury or accident?

5. Have you ever received a partial disability ? %___________

6. Have you ever been advised to have a surgical operation or medical treatment that has not been done?

Additionally, after the above questions, the questionnaire provides space for the author to explain in detail the questions marked “yes.”  This section of the questionnaire was blank.  We note the first three of the above questions were also checked “yes,” though those responses were crossed out.

The employer, in its brief and at the hearing, argued that the above health questionnaire satisfies the written record requirement under AS 23.30.205(c).  According to the employer, the employee’s disclosure of  “1986 car accident – Head injury” demonstrates the employer’s prior knowledge of the employee’s preexisting injury.  The employer pointed out that the medical providers in this matter have used the term “head injury” to describe the employee’s preexisting impairment.  Therefore, this board should not hold the employer to a more technical description than the medical providers themselves have used.

In addition, the employer argued the employee’s intent to answer “yes” to the first three “yes/no” questions should be honored.  In the alternative, the employer asserted because the cross outs could indicate confusion on the part of the author and because question 1 on page 2 of the questionnaire addresses only physical, and not mental, impairments, these answers do not negate an inference that the employer had prior knowledge of the employee’s disability.  As stated above, the employer argued the inference of the employee’s disability is raised by his prior reference in the questionnaire to a head injury.  

Furthermore, the employer asserted that it has satisfied the stringent test for finding a permanent physical impairment under the “catch all” provision in AS 23.30.205(d)(2) by showing the employee’s preexisting condition supported a rating of disability of 200 weeks or more.  The employer based its assertion on Dr. Fuller’s assessment of a 60%-70% permanent impairment rating.  Therefore, it would be unfair to require the employer to produce a written record reflecting knowledge of that quantitative analysis.  In essence, the employer argued having already established the permanency of the employee’s preexisting condition under AS 23.30.205(d)(2), it has satisfied the written record requirement under .205(c) by merely demonstrating the employer’s prior knowledge of the preexisting condition, i.e., the head injury.

The SIF argued the employer has failed to establish by written records that it had prior knowledge of the employer’s permanent physical impairment before the work injury on November 27, 1995.  According to the SIF, the board must only look to the written records to determine whether the employer meets the requirements under subsection .205(c) pursuant to Sea-Land Services v. Second Injury Fund, 737 P.2d 793 (Alaska 1987).  The employer asserted the health questionnaire completed by the employee in 1994 does not comply with the requirements under subsection .205(c), as the phrase “1986 car accident – Head injury” does not adequately convey the permanency of the employee’s preexisting physical impairment.  Moreover, the SIF argued the medical providers in this case not only used the words “head injury,” but also included a great deal of detailed information in their chart notes and reports, to describe the employee’s permanent physical impairment.

Furthermore, the SIF argued the health questionnaire states that the employee has no physical defects or partial disability and no condition requiring a special work assignment.  Therefore, even if the phrase “1986 car accident – Head injury” raises the inference of a permanent physical impairment, other information provided negates any such inference.  Therefore, the employer is not entitled to SIF reimbursement.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.205 provides in pertinent part:

(a) If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of the employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment and subsequent injury or by reason of the aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or the insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or the insurance carrier shall be reimbursed from the second injury fund for all compensation payments subsequent to those payable for the first 104 weeks of disability.

(c)
In order to qualify under this section for reimbursement from the second injury fund, the employer must establish by written records that the employer had knowledge of the permanent physical impairment before the subsequent injury and that the employee was retained in employment after the employer acquired that knowledge. (emphasis added)

(d) In this section, “permanent physical impairment” means any permanent condition, whether congenital or due to injury or disease…A condition may not be considered a “permanent physical impairment” unless

(1) it is one of the following conditions
:

(A) epilepsy….

      (AA) spondylolithesis; or

(2) it would support a rating of disability of 200 weeks or more if evaluated according to standards applied in compensation claims.

The Supreme Court has determined that evidence regarding the employer’s actual knowledge of the employee’s disability is irrelevant; instead, the legislature has required evidence in the form of a written record.  Sea-Land Services v. Second Injury Fund, 737 P.2d at 796 n.  According to the Court in Sea Land, the written record requirement “obviates the necessity of litigating the question of whether the employer had knowledge of the preexisting condition.” Id., 737 P.2d at 794 citing Boone’s Masonry Constr. Co. v. South Carolina Second Injury Fund, 267 S.C. 277, 227 S.E.2d 659, 661 (1976).

Moreover, the Supreme Court adopted the following test set forth by the Tennessee court: “an employer is entitled to reimbursement from the Second Injury Fund if it produces a written record from which its prior knowledge of the employee’s qualifying disability can fairly and reasonably be inferred.” Id., 737 P.2d at 795.  However, the written record need not contain exact medical terminology Id. 

In Sea Land, the employer relied upon a physical examination report, which noted the employee had a history of “head or spinal injuries,” to establish the requirements under AS 23.30.205(c).  However, that report also indicated the employee had no permanent defects from prior injuries.
  Moreover, in the spaces on the form marked “extremities,” the form stated the “upper,” “lower,” and “spine” were “OK.” Id., 737 P.2d at 793.  The Supreme Court concluded it could not reasonably be inferred from that written record that the employer knew of the employee’s permanent disability.  The Court reasoned that any possible inference raised by the “yes” answer to “head or spinal injuries” is negated by the other answers on the form. Id., 737 P.2d at 796.

Similarly, in Alaska International Constructors v. State of Alaska, Second Injury Fund, 755 P.2d 1090 (Alaska 1988), the employer relied upon the following statement in an employee’s resume: “I was injured on the job by a sheet of iron.  I was put on medical leave and came back to Anchorage.  My injury has been corrected by surgery and I was released with no restrictions by my doctor to return to work.”  The employer argued from the information that the employee was injured by a sheet of iron and underwent surgery, it can reasonably be inferred that the employee was involved in a substantial injury and had permanent disabilities.  The Supreme Court concluded the resume’s general reference “to an ‘injury’ utterly fails to raise the reasonable inference that Alaska International knew of Kinter’s arthritis…” Id., 755 P.2d at 1094.  The Court also found one could not infer from the resume, without further information, that there was a permanent impairment.  The Court emphasized that the resume indicated the employee had no restrictions and “the injury had been corrected.” Id.

In addition to the Alaska Supreme Court, the board has addressed the issue of SIF reimbursement.  In Kirkpatrick v. Reid Lumber, Case No. 8723417 (September 19, 1990), the employer alleged the employee’s “Don’t know” response next to spondylolisthesis demonstrates the employer knew of the employee’s preexisting disability.  The board found, absent additional information, the employer could not possibly know that the employee had spondylolisthesis, when the employee himself indicated he did not know. Id.

Moreover, in Morris v. H.C. Price, AWCB Case No. 8603664 (February 19, 1993), the board noted that while the employer provided written record evidence, health and safety questionnaires, of its knowledge of the employee’s prior back surgery, the written record also demonstrated the employee had no physical defect or partial disability.  In addition, the safety questionnaire indicated the employee had no physical or mental handicap that would exclude the employee from consideration for any positions.  The board denied the employer’s reimbursement claim and determined the written record clearly suggested the employee had no permanent back disability.  Indeed, the board found the fair and reasonable inference from the written record was that the employee had a preexisting back condition, which resolved after surgery.  Id.

Turning to the case before us, we find the employer has not adequately established by written records that it had knowledge of the employee’s permanent physical impairment before the work injury of November 27, 1995.  Specifically, we find one could not fairly and reasonably infer the employer’s knowledge of the employee’s permanent physical impairment from the questionnaire’s reference to “1986 car accident – Head injury.”  The employer suggests the board should find the phrase “head injury” satisfies the written record requirement under AS 23.30.205(c) because many of the medical providers in this case have utilized the same terminology.  However, we find in addition to using the phrase “head injury” or “closed head injury,” these medical pratitioners supplied numerous details to document the employee’s permanent disability.  

For instance, as noted in the summary of evidence, Dr. Davidhizar reported the employee had a severe head injury requiring surgery.  He also stated, “He was in a coma for 33 days and then after for a long time didn’t know his name and other things but over the years has slowly improved but is on disability because of his head injury.”
  Moreover, Dr. Powers consistently mentioned the employee had brain surgery in conjunction with his head injury.  Dr. Mildbrand specifically stated the employee has a significant disability following the head injury, with short and long-term memory loss.
  In addition, after evaluating the employee, Dr. Fuller found low-average intellectual ability and slow mental processing, and he determined the employee suffered a 60%-70% disability as a result of his brain injury.
  Finally, Dr. Gevaert reported the employee underwent a left temporal parietal craniotomy as a result of the closed head injury.  He also noted the employee went through prolonged rehabilitation and had to learn to walk.  Dr. Gevaert diagnosed the employee with “Closed head injury: mild to moderate cognitive impairment.”
  We find the medical practitioners in this matter most often elaborated beyond the mere phrase “head injury” when they described the 1986 car accident/head injury and its residual effects.  Likewise, we find the written record would have to reflect such additional information in order to infer the employer had prior knowledge of the employee’s permanent impairment.  

In the Kirkpatrick case cited above, in addition to spondylolithesis, the employer asserted a notice of injury, which stated the employee was struck with a falling object while bucking logs and injured his “left eye, nose, and skull,” gave notice of a permanent injury.  However, the board determined there was no indication in the written record of any ongoing head injury problems, e.g., symptoms one might associate with an earlier head injury, and denied the employer’s claim for SIF reimbursement. Kirkpatrick v. Reid Lumber, Case No. 8723417 (September 19, 1990).

As in the Kirkpatrick case, we find the information provided in this case demonstrates a prior injury to the head without an indication of ongoing problems.  The questionnaire simply asks the employee to list “surgery, illness, or injuries, name and address of hospital or physician.”  The reference to the head injury does not convey ongoing problems and may well indicate a previous concussion with no residual effects.  We note under that same heading, the phrase “1990 surgery – removal of polups (sic) in sinus” also appears and is not indicative of a permanent impairment. Therefore, we cannot fairly and reasonably infer from the health questionnaire the employer’s prior knowledge of the permanent physical impairment suffered by the employee.

Furthermore, even assuming one could fairly and reasonably infer from “1986 car accident – Head injury” that the employer had prior knowledge of the permanent impairment, we find any such inference would be negated by other information in the health questionnaire.  That is, we find the questionnaire indicates the employee has no physical defects or any partial disability.  We find the fair and reasonable inference to be drawn from this health questionnaire is that the employee suffered a head injury in 1986, but recovered with no physical defects or partial disability. See Morris v. H.C. Price, AWCB Case No. 8603664 (February 19, 1993) and Sea-Land Services v. Second Injury Fund, 737 P.2d at 796 n.3 (Alaska 1987).

We understand the question in the written record referencing physical defects and partial disability was also marked “yes.”  However, we find this “yes” answer was clearly crossed out, and it is equally clear the answer is marked “no.”  We further find it is irrelevant what the employee intended to answer, who acutally answered the questionnaire, or even whether the information contained in the questionnaire is accurate.  While it may be tempting, the Supreme Court expressly rejected the consideration of such outside evidence.  Rather, the Supreme Court has instructed us to only consider whether a fair and reasonable inference can be drawn, and thereby imparted to the employer, from the written records.  Id.  Therefore, based on the above, we find the employer is not entitled to SIF reimbursement.  While this case appears worthy of SIF reimbursement in many respects, unfortunately the written record does not support such a finding.

Finally, the employer seems to be arguing that because it has established that the employee’s preexisting permanent impairment supports a rating of 200 weeks or more under AS 23.30.205(d)(2), it should be afforded leeway in demonstrating the employer had knowledge of the permanency of an impairment under subsection AS 23.30.205(c).  However, we find subsection .205(c) clearly states that the employer must show prior knowledge of the employee’s “permanent physical impairment.” (emphasis added).  We also find the Supreme Court explicitly determined the employer must show knowledge of a permanent impairment. Alaska International Constructors v. State of Alaska, Second Injury Fund, 755 P.2d at 1090.  

In addition, we conclude the purposes of SIF reimbursement would not adequately be served were the employer only obligated to establish knowledge of some past injurious event without knowledge of permanency.  It seems the very essence of the SIF that reimbursement to an employer is warranted when such employer hires an employee with knowledge of a permanent physical impairment.  On the other hand, an employer’s awareness of, for example, a prior concussion with no residual effects is wholly immaterial.


ORDER
The employer’s petition for Second Injury Fund Reimbursement is denied and dismissed.


Dated at Anchorage, Alaska this 22nd day of May, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Kathleen M. Snow,






     
Designated Chairman







____________________________                                






S.T., Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHARLES R. VAN CUREN employee v. D & L CONSTRUCTION INC, employer ;FREMONT INDUSTRIAL INDEMNITY COMPANY, insurers/petitioners v. STATE OF ALASKA, SECOND INJURY FUND; Case No. 199526488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  22nd day of May, 2001.

                             

   _________________________________

      




                           Shirley A. DeBose, Clerk
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� Report by Dr. Davidhizar dated 2/24/93.


� Deposition of the employee on 9/21/00 at page 35.


� Central Peninsula General Hospital report and Report of Injury dated 11/27/95.


� Operative report by Dr. Powers dated 1/22/96.


� Preoperative report dated 1/10/96.


� Dr. Mildbrand’s chart note dated 6/27/96.


� 1/29/97 report by Dr. Fuller.


� Dr. Powers’ report dated 6/27/97.


� Compensation Report dated 1/19/99.


� Dr. Powers’ report dated 4/15/98.


� Dr. Gleason’s report dated 6/4/98.


� Dr. Fuller’s 9/24/99 report.


� SIF’s Answer dated 11/8/99.


� The employee testified at his deposition that he marked “yes” to questions 1, 2 and 3, and the last time he looked at the questionnaire, those questions were marked yes.  He testified he believes his significant other at the time changed those answers to “no” because she was afraid he would not get work.  He testified he did not learn that those questions had been marked “no” until after the 11/27/95 work injury. (Deposition of employee at pages 25-34.


� Under 8 AAC 45.186(c), “…it is conclusively presumed that the conditions listed in AS 23.30.205(d)(1) constitute a hindrance to employment or an obstacle to obtaining employment or reemployment.”


� AS 23.30.205(d)(1) lists a number of condition from (A) to (Z) and then lastly (AA).


� The physical examination report contained a box marked “yes” next to “head or spinal injuries.”  The report also contained a box marked “no” next to “permanent defect from illness, disease, or injury.”


� But See, Kirby v. Rowan Drilling, AWCB Case No. 8726834 (April 9, 1992), in which the board found the employer adequately documented its knowledge of the employee’s preexisting permanent arm condition with a medical report stating, “Scar [left] shoulder – previous surgery; scar [left] arm + elbow – previous surgery – multiple scars [left]; scars on both knees.” 


� Report by Dr. Davidhizar dated 2/24/93.


� Dr. Mildbrand’s chart note dated 6/27/96.


� Dr. Fuller’s 1/29/97 and9/24/99 reports.


� Report by Dr. Gevaert dated 5/14/98.
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