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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GLENN A. TISDALE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

COOK INLET SPILL PREVENTION ,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS. CO. and 

ALASKA NATIONAL INS. CO.,

                                                  Insurers,

                                                            Defendants.
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         FINAL

        DECISION AND ORDER

        AWCB Case Nos.  199207389, 199403352
        AWCB Decision No.  01-0108

         Filed with AWCB Anchorage, Alaska

         May 25, 2001


We heard the employee's claim for permanent partial impairment “PPI” benefits, medical benefits, penalties, interest, attorney fees and legal costs on April 25, 2001, in Anchorage, Alaska.  Attorney Michael Jensen represented the employee.  Attorney Timothy McKeever represented, the employer, Cook Inlet Spill Prevention and Ace Property & Casualty Insurance Company and Alaska National Insurance Company, the insurers (the parties shall be collectively referred to as “the employer”).  During the hearing, we accepted the employee’s April 25, 2001 supplemental affidavit of attorney fees.  We closed the record at the conclusion of the hearing.


ISSUES
1. Shall we grant the employer’s request to exclude Dr. Cobden’s testimony and medical report as evidence?

2. Shall we grant the employee’s petition for reconsideration of the board’s verbal decision to exclude the testimony of the employee’s witnesses?

3. Is the employer liable for benefits for the employee's various claims?  

4. Is the employee entitled to PPI benefits under AS 23.30.190?

5. Is the employee entitled to medical benefits and related transportation costs, penalties, interest, attorney’s fees and costs?


SUMMARY OF THE EVIDENCE

The employee worked as a spill technician for the employer.  At the hearing the employee testified that his job duties as a spill technician were physically demanding, requiring that he lift or move equipment like small pumps, motors, and hoses weighing at least 40 pounds.  He testified that much of his work is performed outside in any season, including winter when the outdoor conditions may have snow and ice.  Some of his work is done indoors, attending to required paperwork.  The employee initially injured his low back on April 13, 1992, when he slipped on ice walking from a warehouse to an office at work.  A report of occupational injury was filed with the board on April 15, 1992.  On the same day, he sought treatment for his lower back pain from William West, D.C., in Soldotna.  Dr. West diagnosed the employee as having cervical-dorsal and lumbosacral strains with attendant vertebral subluxations.  Dr. West prescribed chiropractic adjustments and physical therapy over a twelve-week period.  The employee made three more visits to Dr. West on April 17, 20, and 22, 1992.  Dr. West released the employee from medical care on June 8, 1992 because the employee had not returned for additional care since his April 22 visit.  


On February 24, 1994, the employee injured his lower back at work when he slipped on ice while carrying a hydraulic motor.  A report of occupational injury was filed with the board on February 28, 1994.  He went to Dr. West for treatment on the same day. The employee complained of lower back and neck pain.  Dr. West diagnosed the employee as having lumbosacral strain-sprain with attendant vertebral subluxations.  He prescribed chiropractic adjustments and physical therapy over a twelve-week period.  The employee visited Dr. West on March 1, 7 and 9, 1994.  In a physician’s report dated March 30, 1994, Dr. West planned to release the employee from medical care, which he did in May 1994 because to the employee did not return for additional care.


The employee visited Dr. West in February and March 1996 for low back pain after he shoveled snow and in April 1996 after a motorcycle ride.  Approximately a year and a half later, the employee saw Dr. West on December 7, 1997 after he experienced low back pain from moving items earlier several days before.  During that visit, Dr. West referred the employee to Providence Hospital for an MRI test.  The results of the MRI test, taken on January 30, 1998 and read by John Kottra, M.D., showed that the employee suffered from mild right bony foraminal stenosis, a central and right-sided disc herniation at L4-5, and degenerative disc disease at L2-3, L3-4, and L4-5.  Dr. West reviewed the MRI test results with the employee on February 3, 1998, at which time he referred the employee to Louis Kralick, M.D., for an evaluation.


On March 24, 1998, the employee saw Dr. Kralick, who listed the employee’s complaints as intermittent episodes of back pain that began with an injury at work in April 1992.  The employee told Dr. Kralick his back pain is exacerbated during the winter months when he is heavier and performing welding duties at his job.  The employee also told Dr. Kralick he suffered from numbness on the right upper thigh, separate from any hip or back pain complaints.  Dr. Kralick’s evaluation revealed that the employee has chronic back complaints without any focal objective neurological deficit.  Dr. Kralick opined that the employee’s disk herniation at L4-5 did not correlate with any of his extremity symptomology.  In recommending treatment for the employee, Dr. Kralick found that the employee should continue with the conservative back pain management that was already started with Dr. West and alter the position of his trouser belt to alleviate his meralgia paresthetica.


The employee visited Dr. Fraser at the Soldotna Clinic on October 20, 1997, November 3, 1997 and April 6, 1998.  The first two visits were for a right ankle injury the employee sustained during a non-work related accident. On the April 6, 1998 visit, the employee complained of being overweight and that he suffered from a herniated disk.  The employee told Dr. Fraser that Dr. Kralick advised him to lose extra weight so that his back would be better.  Dr. Fraser gave the employee a prescription of Meridia for weight loss, recommended a dietitian for a weight loss diet regime, and an exercise program in order to lose weight.


The employee then returned to Dr. West on April 1, 1998 for further treatment on his back and to review Dr. Kralick’s recommendations.  The employee continued to visit Dr. West for chiropractic adjustments on a bi-monthly basis during the months of April through July 1998.  Then, beginning August 27, 1998, the employee treated with Dr. West once a month from August through May, 1999 with the exception of December, 1998 and April 1999.


At the employer’s request, an independent medical examination of the employee was performed by Richard Peterson, D.C., on August 21, 1998.  In his written report of the same date, Dr. Peterson found the employee suffered from degenerative disk disease, a history of meralgia paresthetica resolved by weight loss, and a history of lumbar strain due to his injury on April 13, 1992.  Dr. Peterson’s opinion was that the employee has a permanent impairment due to his pre-existing degenerative disc disease and not his April 13, 1992 injury.  Dr. Peterson also wrote that multiple facts were involved in the employee’s back symptoms.  While Dr. Peterson determined on a “more probable than not” basis that the employee suffered no permanent impairment from his April 13, 1992 injury, his opinion was that the employee’s lifestyle and his degenerative disk disease was causing his low back pain.  Based on Dr. Peterson’s evaluation, the employer controverted all benefits on September 8, 1998.  The employee filed his workers’ compensation claim on May 18, 1999. 


On February 12, 1999, based on Dr. West’s referral, the employee visited David Mulholland, D.C., for an impairment rating.  Dr. Mulholland found the employee suffered from chronic lumbar sprain-strain syndrome, disc herniation and lumbar subluxation complex.  His opinion was that the employee has a 17% whole person impairment rating based on the AMA Guides to the Evaluation of Permanent Impairment (4th ed., 1995)(“Guides”), using the Range of Motion Model.  On June 11, 1999, the employer controverted benefits again, basing its denial on Dr. Peterson’s August 21, 1998 report.


The board approved a second independent medical examination of the employee that was conducted on September 29, 1999 using Douglas Smith, M.D.  Dr. Smith’s diagnostic impression of the employee was chronic recurrent low back pain caused by multilevel lumbar degenerative disc disease with protrusion at L4-5 central and right and a history of superimposed sprain-strain.  Dr. Smith opined the employee’s disk herniation could have been caused by the April 13, 1992 work injury, but this was not probable based on the employee’s medical history presented to him.  He did not attribute the employee’s current symptoms and need for treatment to the April 13, 1992 work injury but rather to his degenerative disk disease, aging, and multiple incidents that occurred on February 1989, April 1992, February 1994, February 1996, and December 1997.  Although Dr. Smith did not assign a permanent partial impairment rating to the employee’s April 13, 1992 injury, he did determine that the employee’s condition is close to an impairment that is ratable under the 4th edition of the Guides.  Based on that premise, Dr. Smith assigned the employee a 5% whole person impairment rating done according to the Injury Model and Table 70.  


On October 10, 1999, the employee filed a worker’s compensation claim for his February 24, 1994 injury.  In response, the employer filed a controversion notice with the board on November 15, 1999.  The employer denied all benefits based on the opinions of Drs. Smith and Mulholland.


On June 15, 2000, the employee saw Richard Cobden, M.D., in Fairbanks.  Dr. Cobden examined him, at the employee’s request, and answered specific questions asked by the employee’s attorney in a letter dated March 17, 2000.  Dr. Cobden diagnosed the employee with “status post lumbosacral injury with persistent right-sided sciatica and probable herniated nucleus pulposus, currently quiescent.”  His concluded the employee’s April 13, 1992 work injury was a substantial factor in aggravating the employee’s degenerative disk disease.  Dr. Cobden assigned the employee a 7% whole person impairment rating per the 4th edition of the Guides, Table 75.


On March 28, 2001, the two-member board heard the employer’s petition to strike Dr. Cobden’s report and exclude his testimony at the April 25, 2001 hearing on the basis that the employee, without authorization from the employer, excessively changed physicians.  In response, the employee argued that Dr. Cobden was his first change of attending physicians because Dr. Fraser did not treat him for his back injury, or in the alternative, Dr. Cobden is his expert witness.  The deadlocked two-member board in its interlocutory decision and order, Tisdale v. Cook Inlet Spill Prevention, AWCB Decision No. 01-0078, deferred making its decision to the three board members at this hearing.   This board panel will base its decision on the written record and evidence submitted to the board prior to the March 28, 2001 hearing, and the March 28, 2001 recording tape of the hearing.


At the hearing, the parties addressed two preliminary issues before presenting the merits of the case.  First, the employer objected to the employee’s witness list because it was not properly served with the list as evidenced by the employer’s former business address in the certificate of service.  The employer testified by affidavit that he did not receive a copy of the employee’s witness list until April 23, 2001, two days before the hearing.  The employer argued that late service of the employee’s witness list did not provide him with fair notice.  The employer further argued that the remedy for mis-service of the witness list is to exclude the employee’s witnesses from testifying at the hearing pursuant to 8 AAC 45.112.  The employee opposed the exclusion of his witnesses at the hearing and argued that the exclusion of witnesses is only appropriate if the witness list is not properly filed with the board, however the employee properly filed the witness list with the board.  The board verbally ruled to exclude those witnesses from testifying at the hearing.  The employee asked the board to reconsider its decision, providing an offer of proof as to the substance of the testimony the excluded witnesses would have provided at the hearing.  The board verbally denied the employee’s motion for reconsideration.  Subsequently, the employee filed a petition for reconsideration and or modification regarding the same issue with the board on April 30, 2001.


The other issue was whether to allow Dr. Peterson’s deposition as evidence since the deposition was not submitted within the timeline set for filing a witness’s testimony by deposition in 8 AAC 45.120(a).  The employer argued the deposition should be considered because the employee refers to Dr. Peterson’s deposition in his argument at the hearing.  The employee objected to the deposition because it was filed with the board the day before the hearing, April 24, 2001.  The board took this issue under advisement to address in the decision and order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Dr. Cobden’s testimony and medical report is admissible as evidence.

The deadlocked two-member board in its interlocutory decision and order, Tisdale v. Cook Inlet Spill Prevention, AWCB Decision No. 01-0078, deferred the question of whether the board should grant the employer’s request to exclude Dr. Cobden’s testimony and medical report as evidence to today’s three member panel.  Under our broad-based discretion concerning the conduct of hearings under AS 23.30.135, this board panel reviewed the written record and evidence submitted to the board prior to the March 28, 2001 hearing, as well as the March 28, 2001 recording tape of the hearing.


AS 23.30.095(a) provides in part:

…When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.”


When an employee gets “treatment, advice, an opinion, or any type of service from a physician for the injury,” the employee designates an attending physician. 8 AAC 45.082(c)(2).  We find the employee’s initial attending physician was Dr. West when he first sought treatment on April 15, 1992.


However, the employee made three visits to Dr. Fraser on October 20, 1997, November 3, 1992, and April 6, 1998.  Dr. Fraser’s chart notes indicate that the employee complained of being overweight and that he suffered from a herniated disk.  The employee told Dr. Fraser that Dr. Kralick advised him to lose extra weight so that his back would be better.  Dr. Fraser gave the employee a prescription of Meridia for weight loss, and he recommended a dietitian for a weight loss diet regime and an exercise program in order to lose weight.  Dr. Fraser did not prescribe any medications or exercise for the employee’s back pain.  We find that Dr. Fraser treated the employee solely for his weight problem.  During this time the employee continued to treat with Dr. West for his back pain.


We have held a one-time visit to an emergency facility following an accident does not necessarily constitute a choice of attending physician under AS 23.30.095(a).  Toskey v. Trailer Craft, AWCB Decision No. 97-0130 (June 12, 1997).  In this case, the employee’s two visits to Dr. Fraser on October 20, 1997 and November 3, 1997 were for a right ankle injury the employee sustained in a non-work related accident.  The employee had not changed his attending physician when he visited Dr. Fraser for his ankle injury.


In Jaouhar v. Marenco, Inc. and Alaska National Inc. Co., AWCB No. 98-0166 (June 24, 1998) the employee injured her left knee, ankle and great toe.  The employee then went to a physician for a renal evaluation after x-rays taken for the employer’s medical evaluator indicated a shadow near the employee’s kidney.  We held that the physician treating the employee for her kidney problem does not constitute the employee’s choice of attending physician because the care was for a non-work related condition.  Id., at 6.  In the case at hand, the employee sought treatment for his obesity from Dr. Fraser after his March 24, 1998 visit to Dr. Kralick.  Even though the employee disclosed he had a herniated disk and that losing weight would help his back, Dr. Fraser’s treatment for the employee focused only on his obesity by prescribing medication and exercise for weight loss.  We find that Dr. Fraser did not directly treat the employee’s work-related back injury.  Thus, under the language of 8 AAC 45.082(c)(2), the employee did not change his attending physician to Dr. Fraser by seeking treatment for his obesity.  Therefore, we find that the employee’s three visits to Dr. Fraser do not constitute a change in attending physician under AS 23.30.095(a).


The employee visited Dr. Cobden on June 15, 2000 for an evaluation of his back.  Since the employee’s visits to Dr. Fraser do not amount to a change of physician, the employee’s visit to Dr. Cobden for an evaluation on his back constitutes his one allowable change of physician without the employer’s prior approval under AS 23.30.095(a).   Therefore, we will find Dr. Cobden’s medical report and testimony admissible as the employee’s attending physician. 

2.
The board will reopen the record to allow for the testimony of Dr. Cobden.


AS 44.62.540 provides in part: “The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party…The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.”  Our regulation, 8 AAC 45.150(a) reads: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”  At the hearing the employee asked the board to reconsider its decision, providing an offer of proof as to the substance of the testimony the excluded witnesses would have provided at the hearing.  The board verbally denied the employee’s motion for reconsideration.  Since the board has already denied the employee’s motion for reconsideration, we find that the employee’s April 30, 2001 written motion on the same issue is not a second motion for reconsideration but a petition for modification pursuant to AS 23.30.130.  As such, the employee’s petition is premature in this case.  The employee may resubmit his petition for modification after this decision and order is issued by the board.

8 AAC 45.112 provides in part: 

“If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and serviced upon all parties at least five working days before the hearing.  If a party directed at a prehearing to file a witness list fails to file a witness list as directed…the board will exclude the party’s witnesses from testifying…”

At the start of the hearing, the employer objected to the employee’s witness list because it was not properly served with the list as evidenced by the employer’s former business address in the certificate of service.  The employer testified by affidavit that he did not receive a copy of the employee’s witness list until April 23, 2001, two days before the hearing.  The employer argued that late service of the employee’s witness list did not provide him with fair notice.  The employer further argued that the sanction for the employee’s mis-service of his witness list is to exclude the testimony of witnesses on the list pursuant to 8 AAC 45.112. The employee opposed the exclusion of his witnesses at the hearing and argued that the exclusion of witnesses is only appropriate if the witness list is not properly filed with the board, which the employee filed on the date due for the list.  The board was correct in the application of 8 AAC 45.112 by excluding the employee’s witnesses from testifying at the hearing.  The record indicated that the employer received his copy two days before the hearing date and the certificate of service for the employee’s witness list showed the employer’s former business address.


8 AAC 45.195 provides in part: “A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.”   The employee’s witness list was filed with the board on the date it was due, however the employee did not get a copy of the witness list until April 23, 2001, two days before the hearing.  Clearly, a copy of a witness list given to the employer two days before hearing does not provide proper notice or an adequate opportunity to prepare for the hearing.  On the other hand, to exclude all of the employee’s witnesses from testifying would work a manifest injustice to the employee.  As mentioned previously, a hearing was held to decide whether Dr. Cobden’s medical report and testimony was admissible to the record on March 28, 2001.  The employer had ample notice that Dr. Cobden might be called to testify at the April 25, 2001 hearing.  Allowing Dr. Cobden to testify would not work an injustice to the employer because it was familiar with Dr. Cobden’s reports and his probable testimony.  However, allowing the employee’s other listed witnesses to testify would work an injustice to the employer because it would not have the opportunity to adequately prepare for their anticipated testimony.  Therefore, we find that excluding Dr. Cobden’s testimony at the hearing worked a manifest injustice to the employee.
The employee in Rayburn v. Alyeska Pipeline, 3 AN-97-00121 November 14, 1997 successfully appealed the Board’s December 3, 1996 decision to exclude all testimony (except her own) from witnesses identified on her witness list because it had been filed late.  In Rayburn, the prehearing summary directed the parties to file their witness lists 30 days before the hearing.  Rayburn, who was represented by an out-of-state attorney, mailed rather than filed, her witness list on the date due.  Consequently, Rayburn’s witness list was not filed on time.  The superior court order stated:

Based on the record on appeal, this court finds substantial evidence to support the factual determinations of the Alaska Worker’s Compensation Board.  However, the record on appeal is incomplete because the Board abused its discretion in determining that witnesses listed on Rayburn’s witness list would be excluded from testifying at the hearing in question because the witness list was filed six days late.  The matter is REMANDED to the Board for the purposes of holding a new hearing to allow Rayburn to call those witnesses on her witness lists, either in person or telephonically, so that they may testify as to matters relevant and pertinent to the inquiry of the Board.

Id.   


AS 23.30.135(a) provides in pertinent part: "The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."  In the case at hand, the board has before it evidence in the record of the employee’s testimony at the hearing, his medical records, the medical reports from Drs. Smith, Cobden, West, and Peterson.  While the board could find that the evidence as it stands is substantial for it to make factual determinations, it is clear that the record is incomplete.  We find that Dr. Cobden’s testimony is essential to creating a complete record for this the case and that the record be reopened to take his testimony.


We find by reopening the record, we must afford the parties an opportunity to cross-examine the witnesses and present rebuttal evidence.  In order to schedule the taking of this additional testimony as well as any additional briefing or filing of additional evidence, they are directed to contact the preharing chairperson to reschedule a prehearing at a mutually convenient time.

3.
Dr. Peterson’s deposition testimony is only admissible for impeachment purposes.


The employer seeks to present Dr. Peterson’s testimony by deposition.  Pursuant to 8 AAC 45.120(a), the transcript for a witness’s testimony by deposition must be filed with the board at least two working days before the hearing.  If the transcript is not filed within two working days, the deposition will be excluded except for impeachment purposes.  The board may rely on a late-filed deposition if it finds that unusual or extenuating circumstances exist.  However, the employer did not provide any evidence of unusual or extenuating circumstances.  Therefore, the board finds that it will not rely on Dr. Peterson’s deposition testimony except for impeachment purposes because unusual or extenuating circumstances do not exist.  As to the remaining issues, we retain jurisdiction to address them after the record closes.
ORDER

1. Dr. Cobden’s medical report and testimony is admissible evidence.  

2. Dr. Peterson’s deposition testimony is only admissible for impeachment purposes.

3. The parties are directed to contact the prehearing chairman, Douglass Gerke, to schedule a prehearing at a mutually convenient time to work out an expedited schedule for the taking of testimony from the employee’s excluded witness Dr. Cobden.


Dated at Anchorage, Alaska this 25th day of May, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





             Cecilia LaCara, Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GLENN A. TISDALE employee / applicant; v. COOK INLET SPILL PREVENTION, employer; ACE PROPERTY & CASUALTY INS. CO. and ALASKA NATIONAL INS. CO. insurers / defendants; Case Nos. 199207389, 199403352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska,

this 25th day of May, 2001.

                             

   _________________________________

      




                    Shirley A. DeBose, Clerk
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