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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PAMELA S. FAIRCLOUGH, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

WAL-MART,

                                                  Employer,

                                                   and 

INSURANCE CO OF STATE PA,

                                                  Insurer,

                                                            Defendant.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199928295
        AWCB Decision No.01-0117  

         Filed with AWCB Anchorage, Alaska

         June 14, 2001

We heard the employer’s request for reimbursement for an employer independent medical examination (EIME) “no show” charge on May 24, 2001, at Anchorage, Alaska.  The employee represented herself in this matter.  Adjuster Nancy Arias represented the employer.  We closed the record at the conclusion of the hearing.


ISSUE
Is the employer entitled to reimbursement for an EIME “no show” charge?


SUMMARY OF THE EVIDENCE
The employee reported she injured her left knee, hip and elbow while working for the employer as a receiving manager on December 27, 1999.  The employee stated she was sent outside to get numbers on trailers in the yard, and she slipped and fell on ice.
  On June 2, 2000, the employee was examined by Robert Gieringer, M.D.  Dr. Gieringer diagnosed “possible brachial plexus injury, right shoulder, and possible symptomatic instability” and stated:

She was injured back in December, when she slipped on some ice while going out to check on of the delivery trucks.  She is 42 years old and is right hand dominant.  She is complaining of a problem with her right shoulder.  When she landed, it was on her left side and she injured her hip, knee, elbow and later had right shoulder pain.  She has pain at rest and with range of motion and she has no particular night pain.  She has some popping and clicking though.  She says it feels better when she has it resting away from her side.  Driving hurts.  Pain often radiates all the way down her arm and up into her neck.  She denies any night pain.  She saw Dr. Klimow but was unhappy with that visit and apparently nothing really came out of it.  I don’t have the results of that visit, but it might be good to know if an EMG was done, or considered, as the pain radiating up into her neck makes one suspicious of a possible brachial plexus injury.

***

I gave her exercises to (sic) for the shoulder but I want to get her records from Dr. Klimow’s visit, and see if there might be any information to be gleaned from it.  It might be that she needs an EMG.

The employee also testified at the hearing.  She testified she has never filed a claim for any benefits in this case.  According to the employee, when she first spoke to Ms. Arias after her work injury and before she had an opportunity to go to a doctor, Ms. Arias stated, “We’re going to deny that claim.”  Ms. Arias did not dispute this at the hearing.  The employee testified she stopped seeking medical treatment in August of 2000 because she was concerned about paying medical bills.  The employee testified she did not file any claims after speaking with Ms. Arias, and she has since found a new job.  In addition, we note the board’s file contains no controversion notice.

In a letter to the employee dated September 1, 2000, adjuster Nancy Arias stated an EIME had been scheduled for September 15, 2000 at T.I.M.E.  The letter also stated:

Failure to attend this evaluation may greatly impact your workers’ compensation benefits with regard to this claim.  Also, action may be taken to recover all monies paid in relation to the missed appointment.

On September 19, 2000, T.I.M.E. notified Ms. Arias that the employee failed to show up for the September 15th appointment with Holm Neumann, M.D., and she failed to give any prior notice of her failure to appear.  As a result, T.I.M.E. billed the employer a $725.00 “no show” charge.  The employer paid that bill on October 5, 2000.  On that same date, the employer filed a petition for reimbursement of the $725.00.  

At the hearing, Ms. Arias testified neither she nor T.I.M.E. received prior notice of the employee’s failure to appear at the EIME.  Ms. Arias admitted no benefits have been paid to the employee, and no future benefits were contemplated.  However, she requested a 100% offset against any future installments of compensation in order to reimburse the employer for the $725.00 charge.

The employee testified no one contacted her to see if she was available on September 15, 2000 for an EIME.  Rather, the September 15th EIME date was scheduled arbitrarily and without her input.  The employee testified she believed if she did not call T.I.M.E. to confirm the scheduled appointment, they would not be expecting her.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
8 AAC 45.082(g) provides in part:

If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e)…

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed  for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination; if the board finds

(A) good cause for not attending the examination did not exist, the employee’s compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician’s fee and other expenses for the unattended examination; or

(B) good cause for not attending the examination did exist, the physician’s fee and other expenses for the unattended examination is the employer’s responsibility.

AS 23.30.155(j) provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation may be withheld from and employee only on approval of the board.

While we find no controversion notices in the board’s file, we find no benefits have been paid in this case, and no future benefits are contemplated at this time.  Because overpayments and/or reimbursements may only be recouped from future installments of benefits under AS 23.30.155(j), we must first determine whether any future installments of compensation are due or may be due.  We find the employee has not filed a claim for any benefits to date, and therefore we decline to consider awarding any benefits at this time.  

However, we find the employee may have been discouraged from filing a claim for benefits, including medical and time loss benefits, as a result of Ms. Arias’s assertion that the employer was “going to deny that claim.”  Nevertheless, the employee may be entitled to future benefits: An employee’s claim for benefits is generally presumed compensable under AS 23.30.120(a). Therefore, we retain jurisdiction over this matter should the employee file a claim for benefits in the future.

Furthermore, even if we do award future benefits, we decline to grant the employer’s request for reimbursement under 8 AAC 45.082 and AS 23.30.155(j).  Given Ms. Arias’s verbal denial of all possible claims stemming from the employee’s reported injury, we find the employee’s assumption that she would not have to appear at an EIME is justified.  We note Ms. Arias failed to challenge the employee’s testimony concerning the verbal denial of any claims.  We find good cause for the employee’s failure to attend the EIME under 8 AAC 45.082(g)(2)(B).  Thus, the employer must bear the responsibility of the $725.00 “no show” charge.  


ORDER
1. The employer’s request for reimbursement is denied and dismissed.

2. We retain jurisdiction to resolve any additional disputes should they arise.


Dated at Anchorage, Alaska this 14th day of June, 2001.
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John A. Abshire, Board Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAMELA S. FAIRCLOUGH employee / applicant; v. WAL-MART, employer; INSURANCE CO OF STATE PA, insurer / defendants; Case No. 199928295; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this14th day of June, 2001.

                             

   _________________________________

      




                           Shirley A. DeBose, Clerk 
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� Report of Occupational Injury dated 5/11/00.
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