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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN A. THOMAS, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

DOYON UNIVERSAL-OGDEN SVCS,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  199909195
        AWCB Decision No.  01-0120

         Filed with AWCB Anchorage, Alaska

         on 20 June,  2001

We heard the employee’s claim for benefits at Anchorage, Alaska on May 23, 2001.  The employee appeared on his own behalf.  Attorney Timothy A. McKeever represented the employer and insurer.  We closed the record at the conclusion of the hearing.

ISSUE

Whether the employee’s May 1999 illness was related to his employment.


SUMMARY OF THE EVIDENCE

The employee worked as a janitor for the employer at the Kuparuk facility on the North Slope.  The employee formerly smoked cigarettes and uses a bronchial inhaler.  On May 12, 1999, the employee visited the employer’s medical clinic at Kuparuk.  He complained, to Patrick T. McCabe, P.A.C., of suffering from a cold and congestion for five to six days prior to his visit at the medical clinic.  Mr. McCabe observed the employee as having difficulty breathing, shortness of breath with slight exertion, bilateral rales and wheezing in his lungs.  On the morning of May 13, 1999, the employee’s symptoms were better, but he remained very short of breath with minimal exertion, and was observed as having bilateral rales and wheezing.  Mr. McCabe’s assessment of the employee was that he suffered from lingular pneumonia based on x-rays taken on the same day.  The employee was flown with oxygen and an escort to Anchorage and taken to Providence Hospital.


The employee was treated at Providence by Kwie-Hoa Siem, M.D.  The employee told Dr. Siem of his sinus drainage, shortness of breath and chest tightness.  Her physical examination of the employee showed lungs with decreased breath sounds and wheezing.  Pulmonary function studies were performed on the employee who demonstrated chronic obstructive lung disease (COPD).  Dr. Siem assessed the employee as having pneumonia, a history of heavy smoking, and possible chronic obstructive lung disease.  The employee was hospitalized for ten days and given antibiotics, nebulizers, supplemental oxygen and steroids.  In his medical chart, Dr. Siem noted that the employee has “COPD with exacerbation secondary to occupational exposure.” (Providence Alaska Medical Center Progress Report dated 5/21.)  On May 23, 1999 the day the employee was discharged from the hospital.


The employee next treated with Dr. Siem on May 26, 1999 at the Alaska Pulmonary Clinic.  Dr. Siem’s diagnosis for the employee was occupational asthma, exacerbated shortness of breath provoked by occupational exposure to chemicals.  She recommended a pulmonary function test.  The employee signed, on the same day, a Report of Occupational Injury or Illness asserting his lungs and “bronchial” had been injured at work.  The report states that he had “complained about caustic smell in air [and] breathing problems.


On June 9, 1999, the employer controverted all benefits, based on not getting any medical documentation indicating that the claimant’s condition was work related.  The employee saw Dr. Siem on June 28, 1999 who diagnosed the employee with chronic sinusitis and COPD with severe airflow obstruction and minimal response to bronchodialator medications. The employer controverted again on July 1, 1999, based on the lack of medical evidence that work exposure was a substantial factor bringing about the employee’s current physical condition.

Dr. Siem wrote a letter dated July 2, 1999 that the employee suffered from an exacerbation of chronic obstructive pulmonary disease, which was probably induced by exposure to chemical irritants at the workplace.  She also indicated that the employee continued to have significant wheezing and shortness of breath with oxygen desaturation during exertion, and could not return to work.  Soon after, on July 12, 1999, the employee filed a workers’ compensation claim with the board for disability benefits, medical and transportation costs, and compensation rate adjustment.  On August 12, 1999, the employer controverted the employee’s claim for benefits because it did not believe the employee was injured during the course and scope of his work, or that if he was injured at work, it was a temporary aggravation of his preexisting chronic condition. The employee was then seen by the employer’s physician Brent T. Burton, M.D., M.P.H.


In his August 18, 1999 report, Dr. Burton diagnosed the employee as having: 1) chronic obstructive pulmonary disease secondary to cigarette smoking, 2) a history of pulmonary infection and sinusitis requiring hospitalization and treatment, 3) a history of heavy smoking currently in remission since May 1999, 4) a history of alcohol remission also in remission, and 5) a history of olecranon bursitis.  Dr. Burton concluded that the employee’s extensive history of cigarette smoking was the sole cause of his COPD.  Dr. Burton added that the employee experienced acute decompensation after a pulmonary infection that required hospitalization and aggressive medical management and that the employee’s reported symptoms, medical treatment and current condition were unrelated to occupational exposure.  In response to the employer’s question of whether the employee’s COPD was temporarily aggravated by his May 13, 1999 respiratory ailment, Dr. Burton indicated in the affirmative but that the temporary aggravation was caused by infection and not occupational exposures.


The employer wrote a June 25, 1999 letter documenting a prior meeting with the employee, Dr. Siem and the employer.  In her August 28, 1999 letter, Dr. Siem responded that she did not think the employee suffered from pneumonia.  Dr. Siem added that in her opinion the employee’s COPD on May 13, 1999 was possibly provoked by chemical exposure, but that she could not exclude viral etiology or other etiologies such a sinus drainage.  In addition, Dr. Siem opined the employee’s severe COPD was not work related and that his shortness of breath could be provoked by multiple triggers including viral URI and chemical irritants.


On September 7, 1999, the employer again controverted the employee’s claim on the basis of Dr. Burton’s August 18, 2999 medical report.  The employer sent Dr. Burton’s medical evaluation of the employee to Dr. Siem along with a cover letter asking for her concurrence or comments of the evaluation.  Dr. Siem indicated that she concurred with Dr. Burton’s report in response to a letter dated September 9, 1999 from the employer.


The board in its decision Thomas v. Doyon Universal, AWCB Decision No. 00-0067 (April 6, 2000) ordered a second independent medical evaluation of the employee and that it be performed by Norman Wilder, M.D.  The board found Dr. Burton’s report did address whether the employee’s condition was not due to chemical exposure in the workplace, but did not address Dr. Siem’s reference that a viral infection and sinus drainage could exacerbate the employee’s pre-existing condition.  Dr. Wilder evaluated the employee and reviewed his medical records on November 28, 2000 and the board received Dr. Wilder’s medical report December 13, 2000.


Dr. Wilder diagnosed the employee as having longstanding COPD and asthmatic bronchitis with symptoms clearly beginning when he was a child.  He noted that the employee aggravated his COPD and asthmatic bronchitis by heavy cigarette smoking over the years, exposure to a variety of different fumes, dust, and smoke, and possible allergies to animals.  Dr. Wilder opined that the May 13, 1999 event was an acute exacerbation of the employee’s COPD, with the possibility of some pneumonic infiltrates.  Significantly, Dr. Wilder could not find credible evidence of any significant chemical exposure that could explain the employee’s illness prior or after his May 13, 1999 hospitalization.


However, Dr. Wilder was unable to completely rule out the possibility of pneumonia as an aggravating factor of the employee’s COPD, causing the employee’s hospitalization.  Dr. Wilder’s opinion was that the employee exhibited some of the possible elements of pneumonia and that it is brought on by viral illnesses.  Dr. Wilder went on to discuss his familiarity with the medical facilities at Kuparuk and treating many patients, during his years of practice, who have lived and worked at Kuparuk.  In his opinion, Dr. Wilder was unaware of any workplaces or living conditions at Kuparuk that created any risk of infection greater than what prevails in employment and living conditions in general.  Dr. Wilder could not find any compelling evidence to suggest any specific chemical inhalation or occupational-related cause for the employee’s hospitalization on May 13, 1999.


Meanwhile, the employer asked Dr. Burton to review additional documents and to answer questions regarding whether the employee was at a greater risk for respiratory infection at his workplace or living conditions in Kuparuk.  In his October 24, 2000 letter to the employer, Dr. Burton replied that individuals who smoke with COPD will be at a greater risk of developing pulmonary infections and that such infections will not always have an identifiable source.  He opined that it was impossible to determine whether the employee’s illness was contracted from an exacerbation stemming from his underlying bronchitis or sinusitis or from a co-worker who had a virus.  However, Dr. Burton did not have any data to indicate that the workplace or living conditions in Kuparuk placed the employee at a greater risk of infection than any other work or living conditions in general.


At the hearing the employee testified that prior to his hospitalization on May 13, 1999, he suffered from a respiratory infection while at work.  During his ill heath, the employee was exposed to chemical fumes causing his difficulty in breathing, thus requiring hospitalization. The employee testified that he was never previously diagnosed with COPD and that the employer knew that he had an “emphysema” condition as documented in a employment physical exam.


The employee further testified that during his stay at the hospital, Dr. Siem first recognized that his condition was related to either exposure to chemical fumes or a viral infection causing his pneumonia at work.  The employee still has difficulty breathing and is currently on social security disability. The employee relies on his medical records and x-rays to prove his claim that the injury was work related.


The employee also testified by describing his working conditions at Kuparuk.  The employee, as a janitor, worked under stressful conditions servicing buildings that included garages, offices and locker room areas using and being exposed chemicals on a daily basis.  The employee does not know what type of chemicals he was exposed to while on the job.


On the other hand, the employer argues that the employee’s May 13, 1999 illness was not caused by chemical exposure at work or that the workplace or living conditions at Kuparuk exposed the employee to a greater risk of respiratory infection than is present in the general population.  Rather, the employer argues that employee has a preexisting condition, COPD, which was temporarily aggravated by a respiratory infection which has an unknown source.  The employer referred to the medical reports of Drs. Burton and Wilder, and mentioned that Dr. Siem ultimately concurred with Dr. Burton’s assessment of the employee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.” Applying the presumption of compensability is a three-step process. Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994), Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).

In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  The Alaska Supreme Court held that the presumption applies to any claim for compensation under the Alaska Workers’ Compensation Act, including issues of the work relationship of the original injury, or aggravations or accelerations of preexisting condition, or combining with pre-existing conditions.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981). Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Id., at 316.

We may look to medical evidence for claims based on highly technical medical considerations when reviewing the evidence to establish a preliminary link between employment and injury.  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In determining whether the preliminary link is established, the Board considers only evidence that tends to establish the link and disregards competing evidence. Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer.  

We find the employee testified that prior to his hospitalization on May 13, 1999, he suffered from a respiratory infection while at work.  On May 12, 1999, the employee visited the employer’s medical clinic at Kuparuk.  The employee complained to Mr. McCabe that he had been suffering from a cold and congestion for five to six days prior to his visit at the medical clinic.  The employee worked while he was congested and had a cold when he was exposed to chemical fumes.  The employee further testified that during his stay at the hospital, his treating physician, Dr. Siem first recognized that his condition was related to either exposure to chemical fumes or a viral infection while he was at work.

We find Dr. Siem’s letter dated July 2, 1999 indicated that the employee suffered from an exacerbation of chronic obstructive pulmonary disease, which was probably induced by expose to chemical irritants at the workplace.  She also indicated that the employee continued to have significant wheezing and shortness of breath with oxygen desaturation during exertion, and could not return to work.  Additionally, in her August 28, 1999 response to the employer’s June 25, 2001 letter Dr. Siem indicated that the employee’s severe COPD was not work related and that his shortness of breath could be provoked by multiple triggers including viral upper respiratory infection and chemical irritants. We conclude the employee’s testimony at the hearing and Dr. Siem’s correspondence of July 2, 1999 and August 28, 1999 establishes the preliminary link between the employee’s injury and his employment to attach the presumption of compensability.

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


We find the SIME physician, Dr. Wilder, diagnosed the employee as having longstanding COPD and asthmatic bronchitis with symptoms clearly beginning when he was a child.  He noted that the employee aggravated his COPD and asthmatic bronchitis by heavy cigarette smoking over many years, exposure to a variety of different fumes, dust, and smoke, and possible allergies to animals. 


We find Dr. Wilder could not find credible evidence of any significant chemical exposure that could explain the employee’s illness prior or after his May 13, 1999 hospitalization.  On the other hand, Dr. Wilder was unable to completely rule out the possibility of pneumonia as an aggravating factor of the employee’s COPD.  Dr. Wilder’s opinion was that the employee exhibited some of the possible elements of pneumonia adding that pneumonia is brought on by viral illnesses.  However, Dr. Wilder was unaware of any workplaces or living conditions at Kuparuk that created any risk of infection greater than what prevails in employment and living conditions in general.  Dr. Wilder went on to discuss his familiarity with the medical facilities at Kuparuk and treating many patients, during his years of practice, who have lived and worked at Kuparuk.  Dr. Wilder’s assessment was that the May 13, 1999 event was an acute exacerbation of the employee’s COPD, with the possibility of some pneumonic infiltrates.  In summary, Dr. Wilder could not find any compelling evidence to suggest any specific chemical inhalation or occupational-related cause for the employee’s hospitalization on May 13, 1999.  Dr. Burton, in his August 18, 1999 report, also concluded that the employee’s extensive history of cigarette smoking was the sole cause of his COPD and that the employee’s reported symptoms of May 13, 1999 medical treatment and current condition were unrelated to occupational exposure.
We conclude the employer presented substantial evidence to overcome the presumption of compensability that excludes the employee’s work as a substantial cause of his injury.  Because the employer has rebutted the presumption, we review the record as a whole to determine whether the employee has proved, by a preponderance of the evidence, that his May 13, 1999 injury was work-related.  In this third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

We find the preponderance of the evidence demonstrates the employee’s May 13, 1999 illness was not a work-related injury.  We find the opinions of Drs. Wilder and Burton specifically excluded chemical exposure as a cause of the employee’s illness.  Drs. Wilder and Burton also agreed that the employee suffered from a respiratory infection, which individuals with COPD will be prone to contracting, and that the employee’s work and living conditions in Kuparuk did not put him at a greater risk of exposure to respiratory infections.  Moreover, Dr. Siem could only postulate as to the possible causes of the employee’s temporary aggravation of his COPD, finally agreeing with Dr. Burton’s August 18, 1999 evaluation of the employee.  Consequently, we conclude the employee has not proven his claim by a preponderance of the evidence.  We conclude his claim is denied and dismissed.


ORDER

The employee suffered a temporary aggravation of his preexisting condition on May 13, 1999.  His claim is denied and dismissed.


Dated at Anchorage, Alaska this  20 th  day of June, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Cecilia LaCara, Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Steve Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN A. THOMAS employee/ applicant v. DOYON UNIVERSAL-OGDEN SVCS., employers; ALASKA NATIONAL INS. CO., insurer/defendants; Case No. 199909195; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th  day of June, 2001.
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        Dennis Morgan, Clerk
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