«DocHeader»

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                                Juneau, Alaska 99802-5512

GLENN A. TISDALE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

COOK INLET SPILL PREVENTION,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS. CO.,

                                                   Insurer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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       DECISION AND ORDER

       ON RECONSIDERATION

      AWCB Case Nos.  199207389, 199403352
      AWCB Decision No. 01-0124

      Filed with AWCB Anchorage, Alaska 

      on June 22 , 2001





We heard the employer’s petition for partial reconsideration/modification arguing that the board 1) disregarded its regulations in permitting Dr. Cobden to testify, 2) made a mistake of fact, and 3) misapplied the law by limiting the use of Dr. Peterson’s deposition on the written record on June 11 2001.  On June 15, 2001, the employee filed his own petition for modification arguing that the board 1) erred in excluding his witnesses and 2) erred in excluding the employee’s April 18, 2001 Affidavit of Attorney’s fees and costs.   The employee also filed an opposition to the employer’s petition for reconsideration and a petition to clarify the board’s May 25, 2001 decision and order regarding the reopening the record for additional evidence.
ISSUE


Shall we reconsider, under AS 44.62.540, AWCB Decision No. 01-0108 (May 25, 2001)?

SUMMARY OF THE EVIDENCE
On April 25, 2001, in Anchorage, Alaska, we heard the employee’s claims for permanent partial impairment “PPI” benefits, medical benefits, penalties, costs and attorney’s fees.  Attorney Michael Jensen represents the employee.  Attorney Timothy McKeever represents the employer Cook Inlet Spill Prevention and Ace Property & Casualty Insurance Company and Alaska National Insurance Company, the insurers (the parties shall be collectively referred to as “the employer”).  On May 25, 2001, we issued Glenn A. Tisdale v. Cook Inlet Spill Prevention, AWCB Decision No. 01-0108 (May 25, 2001) (Tisdale II).  In Tisdale II, we ordered that Dr. Cobden’s medical report and testimony is admissible evidence and that Dr. Peterson’s deposition testimony is admissible only for impeachment purposes.  The evidence is fully discussed in the summary of evidence in section in Tisdale II.  We incorporate the full summary of evidence from that decision by reference.  

Specifically with regards to Dr. Cobden’s medical reports and testimony, we held at pages 9-11:

8 AAC 45.195 provides in part: “A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.”  The employee’s witness list was filed with the board on the date it was due, however the employee did not get a copy of the witness list until April 23, 2001, two days before the hearing.  Clearly, a copy of a witness list given to the employer two days before hearing does not provide proper notice or an adequate opportunity to prepare for the hearing.  On the other hand, to exclude all of the employee’s witnesses from testifying would work a manifest injustice to the employee.  As mentioned previously, a hearing was held to decide whether Dr. Cobden’s medical report and testimony was admissible to the record on March 28, 2001.  The employer had ample notice that Dr. Cobden might be called to testify at the April 25, 2001 hearing.  Allowing Dr. Cobden to testify would not work an injustice to the employer because it was familiar with Dr. Cobden’s reports and his probable testimony. However, allowing the employee’s other listed witnesses to testify would work an injustice to the employer because it would not have the opportunity to adequately prepare for their anticipated testimony.  Therefore, we find that excluding Dr. Cobden’s testimony at the hearing worked a manifest injustice to the employee.
* * *

We find by reopening the record, we must afford the parties an opportunity to cross-examine the witnesses, or possibly present rebuttal evidence. 


As for Dr. Peterson’s deposition testimony, we held at page 11:

Pursuant to 8 AAC 45.120(a), the transcript for a witness’ testimony by deposition must be filed with the board at least two working days before the hearing.  If the transcript is not filed within two working days, the deposition will be excluded except for impeachment purposes.  The board may rely on a late-filed deposition if it finds that unusual or extenuating circumstances exist.  However, the employer did not provide any evidence of unusual or extenuating circumstances.  The board finds that it will not rely on Dr. Peterson’s deposition testimony except for impeachment purposes because unusual or extenuating circumstances do not exist.

The employer argues that the board 1) disregarded its regulations in permitting Dr. Cobden to testify, 2) made a mistake of fact, and 3) misapplied the law by limiting the use of Dr. Peterson’s deposition on the written record on June 11 2001.  The employee also filed an opposition to the employer’s petition for reconsideration arguing that the board was correct in excluding Dr. Peterson’s deposition testimony, except for impeachment purposes and that the board must apply its procedural rules equally to both parties. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for order reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,...


AS 23.30.135(a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.


The employee seeks reconsideration and/or modification of our decision in Tisdale II.  For the purposes of this decision, we will treat the employee’s petition as a request for reconsideration.  In response to the employee’s petition, we have examined the record of this case as well as our May 25, 2001 decision and order.  We herein clarify the board’s previous decision and order in this matter.

1.
The board did not disregard its regulations or make a mistake of fact.

The board may before one year after issuing a compensation order review that order upon its own initiative on the grounds of a change in conditions or because of a mistake in its determination of fact.  AS 23.30.130.   The genesis for AS 23.30.130 was explained in Interior Paint v. Rodgers, 522 P.2d 164 (Alaska 1974):

“The plain import of this amendment (addition ‘mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.  (Emphasis added.) (Citation omitted.)

Id. at 168.  Upon review of the evidence in the case record, we found that a hearing was held to decide whether Dr. Cobden’s medical report and testimony was admissible to the record on March 28, 2001.  We further found that the parties filed legal memorandum and exhibits prior to the hearing and made oral arguments during the March 28, 2001 hearing, giving the employer had ample notice that Dr. Cobden might be called to testify at the April 25, 2001 hearing.  We reviewed those facts along with the facts surrounding the employee’s late served witness list, in doing so we determined that allowing Dr. Cobden to testify would not work an injustice to the employer pursuant to 8 AAC 45.195.  


Upon our own motion and further review, based on AS 23.30.130, we determine that we did not make err in excluding the employee’s other witnesses listed on his late served witness list.  The employer had no prior notice of the employee’s witnesses or the subject matter and substance of their testimony.  In reviewing that fact with the fact of the employee’s late served witness list, we determined that allowing the employee’s other witnesses to testify would work an injustice to the employer pursuant to 8 AAC 45.195.  


As we decided in Tisdale II, by allowing Dr. Cobden’s medical report and testimony into the case, we must also allow the employer the opportunity to present rebuttal evidence in the interest of substantive due process.  To clarify the board’s order, the record is reopened for the taking of Dr. Cobden’s medical reports and testimony as evidence and any rebuttal evidence limited to the scope of Dr. Cobden’s medical reports and testimony.  

2. The board did not misapply the law by limiting the use of Dr. Peterson’s deposition.


The employer argues the employee waived his right to object to the introduction of Dr. Peterson’s deposition at hearing because the employee did not object to the notice of Dr. Peterson’s scheduled deposition date, which was two days before the April 25, 2001 hearing.  Civil Rule 33(d) requires parties to make objections as to the effects of errors and irregularities in the noticing of a witness or party and to the taking of their deposition testimony to preserve the ability of the party to exclude all or part the deposition evidence.  However, our regulations set out the circumstances by which the board will exclude witness depositions from the record.  8 AAC 45.120(a) makes clear a deposition of a witness’s testimony by deposition must be filed with the board at least two working days before the hearing.  The employer did not file Dr. Peterson’s deposition until May 24, 2001.  We had the prior occasion to exclude deposition testimony pursuant to 8 AAC 45.120(a) when the parties scheduled a deposition twenty-five days after a set hearing date that had been continued.  See Tindall v. Butler Aviation, AWCB Decision No. 92-0147 (June 11, 1992). 


As mentioned above, the board has broad discretion pursuant to AS 23.30.135 to make its inquiry into the case and conduct its hearing in a manner that best ascertains the rights of the parties.  For the reasons stated above, we affirm our decision to allow Dr. Cobden’s medical report and testimony, exclude the employee’s other witnesses, and to exclude Dr. Peterson’s deposition testimony, except for impeachment purposes.  Hopefully, this decision and order will address the employer’s issues outlined in his petitions to clarify the board’s decision and order and for modification both filed with the board June 15, 2001.


ORDER
1. The employer’s petition for reconsideration and employee’s petition for modification are denied and dismissed.

2. The record is reopened to take Dr. Cobden’s medical reports and testimony as evidence and any rebuttal evidence limited to the scope of Dr. Cobden’s medical reports and testimony.

Dated at Anchorage, Alaska this     day of June, 2001.





ALASKA WORKERS' COMPENSATION BOARD



_____________________________________                                






Cecilia LaCara, Designated Chairman







____________________________________                                






  John Abshire, Member







____________________________________                                  
                    




  Marc Stemp, Member

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of GLENN A. TISDALE employee / applicant v. COOK INLET SPILL PREVENTION, employer; ACE PROPERTY & CASUALTY INS. CO; ALASKA NATIONAL INS. CO., insurers/defendants; Case Nos. 199207389, 199403352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this            day of June, 2001.
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                     Marie Jankowski, Clerk
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