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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

VANCE W. AUBERRY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA, 

(Self-Insured),

                                                  Employer,

                                                             Defendant.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199909788
        AWCB Decision No.  01-0125

         Filed with AWCB Anchorage, Alaska

         on June 25,  2001


We heard this matter at Anchorage, Alaska, on May 22, 2001.  The employee appeared telephonically from Texas, represented by non-attorney representative, Henry T. Munson, who appeared telephonically from Seward, Alaska.  Assistant Attorney General Kristin Knudsen represented the employer.  We re-opened the record to allow the Board members an opportunity to review six recently filed depositions.  We closed the record when we next met on June 5, 2001.  


ISSUE

Whether the employee suffered a compensable, work-related injury.  


SUMMARY OF THE EVIDENCE

This matter involves the employee's claim for benefits related to stress.  In the Report of Occupational Injury of Illness completed by the employee, he stated his mechanism of injury (how the injury occurred) was:  "I am a Correctional Officer.  Along with the stress of the job, I am under additional stress due to an internal investigation."  From its inception, the employer has contested/controverted liability for the employee's stress claim.   


The employee testified at the May 22, 2001 hearing regarding the seven "stressors" he believes support his claim for stress benefits:  1) his poor evaluations;  2) Officer Leonard accused him of having a gun when, in fact, he had an ice cream scooper;  3) he was called a Hillbilly (to which he responded "Sambo" resulting in a letter of reprimand);  4) he had no access to "solve problems;"  5) he reported prisoner abuse and no action was taken; 6) he was sent to a six week Correctional Officer Academy course;  and 7) he was subjected to a psychological test, including a 900 question test, while he was on two medications.  


Prior to beginning work for the employer, the employee was evaluated by Paul E. Turner, Ph.D., a clinical psychologist.  In his September 19, 1997 report, Dr. Turner recommended:  "Mr. Auberry is judged to adequately meet the Alaska Police Standards Council requirements to work as a correction officer."  


The employee began working for the employer as a Correctional Officer II, for the Department of Corrections, Spring Creek Correctional Center (SCCC) in Seward on November 10, 1997.   As the employee had prior corrections experience in Texas, he was only required to complete a two-week, "supplemental" course at the Correctional Officer Training Academy.  The employee completed this training on January 16, 1998.  


Carey Quiring testified at the May 22, 2001 hearing;  she is an Administrative Clerk, III at SCCC, beginning in 1988.  She testified her duties include payroll, typing evaluations (not drafting) for others, maintaining personnel files, and some interviewing of clerical applicants (not Correctional Officers).  She makes no personnel decisions regarding Correctional Officers.  


She testified the employee's personnel file reflects that he applied for a Correctional Officer position at SCCC on March 14, 1997.  He was interviewed on August 26, 1997.  He started on November 10, 1997 at SCCC.  Initially he listed his spouse as Peggy Jenkins in Texas on his employment documents.  In April, 1998, his documents reflect he changed the listing of spouse to Elisabeth Frauendorfer.  


Ms. Quiring testified that her brother is Mike Fillingim, who is 13 years older than she.  She testified she may see him "a couple of times per week."  She knew her brother knew the employee and assumed they were friends.  In allegedly conspiring to get the employee fired,  she testified that her brother never asked her to get the employee in trouble or offered her $5,000.00 to get the employee fired.  


Terry Quiring, also a Correctional Officer, testified at the May 22, 2001 hearing.  He has been married to Carey Quiring for six years.  He testified that he took over as the employee's "shift supervisor," or the person in charge of the employee's training, in the Spring of 1998.  In his May 16, 1998 Change of Rater and an Interim Performance Evaluation Report for the employee, he rated the employee's performance as "Acceptable" and details the employee's progress through his correctional training.  


Officer Quiring testified that the employee was very enthusiastic and described him as a generally happy person during the time he supervised him.  He regarded the employee as outgoing, but would often engage in inappropriate conversations as reported by co-workers.  He described the employee as always "wanting to be the center of attention" and often told lengthy, hard to believe, tales of his past endeavors in Texas.  


Officer Quiring testified that the employee did accept his criticism well and was not disrespectful.  However, he testified that the employee would usually revert to the incorrect procedure "as they did it in Texas."  Officer Quiring testified that, in his opinion, the employee did not pick up on the strict procedures held at the Department  of Corrections.   He testified the employee was not subjected to the pressures that other Correctional Officers were exposed to.  


Officer Quiring also described the employee as "gregarious" and often got in trouble for inappropriate practical jokes.  For example, in one instance, he trapped a co-worker in a "Sally Port"
 for several minutes;  in a separate instance he lead a co-worker believe he may have had a gun while on duty (strictly against policy), which turned out to be an ice cream scooper.  (See, deposition testimony of Thomas Leonard discussed below.)


Regarding an alleged conspiracy theory involving Mr. Fillingim, Officer Quiring testified that none existed.  He testified he only sees Mr. Fillingim a couple times per year at family gatherings.  He testified he knew Mr. Fillingim operated a small sawmill, and that the employee had built a cabin on the sawmill property in which the employee lived.  


Rene P. Roberts, also a Correctional Officer at SCCC, testified at the May 22, 2001 hearing.  He testified that on one instance, the employee took all the pillows for one prison module, which caused problems with the other modules, which were left pillowless, as a practical joke.  He also detailed his understanding of the "ice cream scooper" incident.  He testified that the understanding was that the employee had a gun and that he may hurt himself;  he was removed from duty that day.  He testified the employee has personally locked him in a Sally Port as a practical joke;  he failed to find the humor in that.  


Garland Armstrong, a Superintendent II at SCCC, testified at the May 22, 2001 hearing.  He and the Quirings are personal friends;  he has been friends with Ms. Quiring since she began working there in 1988.  He testified he does not know Mike Fillingim and knows of no dealings between him and the employee.  He knows of no conspiracy theory to fire the employee.  


Thomas R. Leonard, a Correctional Officer at SCCC with the employee, testified by deposition on April 11, 2001.  Officer Leonard described the employee's situational awareness as "poor" and that the employee would blatantly disregard orders from Supervisors.  (Leonard dep. at 21).  


Or if he was corrected by a field training officer, an FTO, you would -- normally you learn from that mistake once or twice, and he would constantly make them.  Our senior officers would try to help him and tell him, you know, Vance, you're doing this wrong.  He would argue with them.  He would be kind of verbal, verbally combative about what he -- what was going on.


You would try to teach him, try to instruct him, and he would always argue or related back to, oh, back in Texas this is how we did it or this is how I do it or de-da de-da de-da.  Well, it doesn’t matter how you do it or how they did it in Texas.  This is way the State of Alaska wants you to do it.  This is the way your supervisor wants you to do it.  This is the way your field training officer wants you to do it.  But he had a hard time obeying those orders or obeying those directives. 

(Id. at 16).


Regarding the "ice cream scooper" incident, Officer Leonard testified 28 - 29 as follows:  


He -- when we were working, he would constantly talk.  And then one time in particular he was working in Housing Unit No. 2, in the control room, and I was in the administrative building, the APS, in the main control room.  And we were talking over the intercom system.  And you could freely talk back and forth and you can hear what's ever -- what's going on..


And there's a clicking noise in the background as we were talking.  I asked him, I said, what's that noise?  And he wouldn't tell me.  And I go, what's that noise, that clicking noise?  And it sounding like a spinning, clicking noise.  


He wouldn't tell me.  He kept going, well, what do you think it is?  And finally I said, well, what do you think it is?  And finally I said, well, it sounds like the cylinder on a revolver, on a gun.  And he goes -- I go, what is it?  And he goes, well, what do you think it is?  and I go, that's what I think it is.


And then the phone rang.  And I put him on hold and I answered the phone call.  And then I don't know if I called -- Officer Roberts was in another control room, because we have nine of them, and either he called me or I call him.  And he asked me what I was doing.  I said, well, I'm just talking to Auberry on the intercom.  And he goes, that's funny.  Auberry just called me and asked for a gun cleaning kit.  I said, a gun cleaning kit?  And Roberts said yes.  And I said well, I was talking to Auberry on the intercom system, and I kept hearing this clicking noise and this spinning noise and I asked him what it was and he wouldn't tell me.  And I thought it was a gun.  And now Auberry just asked Roberts for a gun cleaning kit. 


So I hung up the phone with Roberts, and I called Curtis Brown, which was one of the lead officers underneath the sergeant, and informed Officer Brown what was going on.  And he informed Sergeant Quiring.  And Sergeant Quiring and Brown went to the House 2 control room and relieved Auberry of duty, and I believe searched.  They didn't find nothing, but he was sent home for his actions. . . . 


But everybody knows you don't joke about weapons, you don't bring them in.  And Auberry knew that.  

(Id. at 28-30).  


Kevin Anderson, also a Correctional Officer, testified by deposition on April 11, 2001.  He was also involved with the employee's field training.  He testified that at one point the employee informed him that he was actually pretending to act dumb.  (Anderson dep. at 21).  Officer Anderson described the employee as follows: 


His -- his demeanor was talking a lot.  He would not pay attention to his duties.  He would get engrossed in conversations with other staff or, you know, his FTO, me, and would not be performing his duties.  And we were always having to  -- I was always having to remind him that he needed to pay attention to the things he was supposed to be doing.  

(Id. at 24).  


Q.
Auberry has stated that it's his belief that Sergeant Quiring was conspiring to get him fired.  Having known Mr. Auberry and Sergeant Quiring, what would be your response to this kind of a statement.


A.
I have no idea where he would come up with a statement like that.  Like I said, Sergeant Quiring, probably more than anybody, worked to help Mr. Auberry through his probationary period.  And I have worked with Sergeant Quiring for over nine years and he is probably one of the easiest going staff out there and the most conscientious for helping people get through rough times or get through situations where they were having problems.  He has always been one of the people that you could depend on to -- to treat people fair and help them.  

(Id. at 32). 


Douglas Lloyd, a Correctional Officer Instructor, Training Supervisor at the Alaska Correctional Training Academy, testified by deposition on May 10, 2001.  He was also involved with the employee's training.  He testified that he believed the employee did not have strong reading and writing skills, which affected his report writing.  (Cole dep. at 22) .  He described the employee as follows:  


I think Mr. Auberry is kind of like a ship on a sea, you know.  He couldn't see the shoreline for the fog in front of him.  He played games.  He was a jokester, a prankster.  He had come from another system.  And to be honest with you, he's one of the hardest people I ever had to instruct, simply because of the way he had learned before or the way he was taught or what he thought he knew with the previous system.  He could accept how we did things here.


He's a good fellow, as far as I was concerned, you know, but I just -- I didn't have the room to waste my time of his jokes and pranks when it came to this manual here or to do his learning.  Everybody's life out there depends on each other.  And so I have to, in my ability, teach or instruct the best that I can so everybody basically has got a fair playing field out there.


Mr. Auberry seemed to think that it was something he already knew or he didn't have to learn, because of his prior experiences, and it made it real tough, real tough.  

(Id. at 21).


In a May 10, 1999 Memorandum from Officer Lloyd to "Class File" notes the employee's lack of participation.  These are repeated on May 17, 1999 and May 18,1999.  A second May 18, 1999 memorandum details that the employee would continue in the academy, but would not receive a certificate of completion due to excessive absences, and missed mandatory classes.  


Michael Addington, also an instructor at the Correctional Officers Training Academy testified at his May 10, 2001 deposition.  He recalls the employee's initial two-week training in 1997-1998, and in particular, the employee's six week program.  He stated that he understood the employee was having difficulty at SCCC.  (Addington dep. at 9).  He noted:


He said he was -- like I said, he kept saying he was under a lot of stress.  Of course, he said it was because -- it was just surrounding the circumstances at work.   There was a lot of pressure on him -- a lot of pressure put on him by supervisors, pressure put on by other officers -- and he just felt -- he felt that he was, you know, having a difficult time.  He had thought about quitting the department because of the excessive stress that was put on him. 

(Id. at 9-10).  


Officer Addington recalled the employee gave him a drawing done by the employee's wife, Ms. Frauendorfer, upon receipt of which, he confronted the employer regarding any suicidal ideations.  (Id. at 13).  Officer Addington testified that the employee missed too many days, including mandatory training days, to get a certificate of completion for the six-week training course.  (Id. at 22).  After his termination from SCCC, the employee contacted Officer Addington to see if he could get any certificates for any of the classes he had successfully completed, Officer Addington denied the request.  (Id).  


In a February 17, 1999 memorandum to the employee from Superintendent Armstrong, the employee was officially reprimanded for using a racially offensive term to a co-worker, "Sambo."  In his March 9, 1999 performance evaluation by Officer Quiring, the employee was rated at overall "low acceptable," and specifically "unacceptable" in the Performance and Interpersonal Relationships sections.  In the "Narrative" section of the evaluation, Officer Quiring summarized the investigation that generated the letter of reprimand.  Officer Quiring noted:  

Although Officer Auberry has shown some improvement in each specific rating area during this rating period his overall performance and effectiveness on the job throughout his tenure at this facility has been inconsistent and low enough that it has been administratively determined that he must attend and successfully complete the next available full six week Basic Correctional Officer Academy.  


The employee vigorously contested the March 9, 1999 performance evaluation in his seven page "Rebuttal to Evaluation."  The employee also contacted the State Office of Equal Employment Opportunity.  In a March 17, 2000 letter, his union, Public Safety Employee's Association, informed him they could provide no assistance as there was no "contract violation."  


The employee did not successfully complete his six-week course at the Academy.  Upon his return to SCCC, the employer had the employee re-evaluated by Dr. Turner.  In his September 18, 1997 evaluation, Dr. Turner administered the Minnesota Multipahsic Personality Inventory 2, Inwald Personality Inventory, State-Trait Anger Expression Inventory, had the employee complete a Personal History Questionnaire, and conducted a clinical interview.  In his September 18, 1997 report, Dr. Turner concluded:  


This individual is showing marked impairment in judgement, problem solving, with notably poor written communication and impaired oral communication.  He has deficits in interpersonal behavior and is unable to work as a member of a team.  He is able to accept criticism but not responsibility for his behavior.  He has difficulty following rules and regulations with poor adaptability, poor dependability, and limited initiative.  He is having a difficulty marshalling sufficient resources for positive emotional self-control.  He is capable of being assertive, and indicators for integrity are positive.

Dr. Turner recommended:  "At this time, Mr. Auberry is not fit for duty for the position of correction officer."  (Id.).


In his September 24, 1999 letter, Dwayne Peeples, Director of Administrative Services wrote to the employee:  

At the request of the Department of Corrections, Paul E. Turner, Clinical Psychologist, conducted a psychological examination to determine your fitness for duty. By letter dated August 30, 1999, the Department sent to you a copy of Dr. Turner's report. Reference the letter from the Deputy Director of Institutions, Denise Templeton, as well as the attached report. Dr. Turner concluded that you were not fit for duty as a Correctional Officer.

In the letter of August 30, 1999, the Department also gave you the opportunity to submit any additional information you thought the Department should consider before it made a final decision on your employment status. I have reviewed the letter you sent to the Alaska State Troopers requesting criminal charges be brought against various employees in the Department of Corrections. Reference the letter dated September 5, 1999 that you faxed to Dianne Corso, Human Resources Manager on or about September 9, 1999. Your charges of criminal acts and conspiracy have been forwarded to the Department of Law.

I have reviewed Dr. Turner's report on your fitness for duty. Given Dr. Turner's conclusion that you are not fit for duty as a Correctional Officer, you are hereby notified that you are administratively terminated effective immediately. In lieu of two weeks notice, you will receive two weeks pay under the terms of the collective bargaining agreement.  You are directed to return all equipment and Department identification to Spring Creek Correctional Center. You are also directed to fill out and return the enclosed termination forms to the Department of Corrections, Human Resources Office, P.O. Box 112000, Juneau, Alaska 99811‑2000. If you have any questions about this matter, I suggest you contact your union representative for assistance.


After his dismissal the employee self-admitted to Charter North Behavioral Health Systems in Anchorage on August 13, 1999 for problems associated with a "major depression"  and began treatment with Howard F. Detwiler, Jr. M.D.  The employee was discharged from Charter North on August 16, 1999.  In his August 16, 1999 Discharge Report, Dr. Detwiler noted:  


This is a 40-year-old white male had been self-referred as a result of ongoing depression and problems associated with his work.  This patient has been seen by me for several months.  He has had conflict with supervisors at work and his been exhibiting ongoing symptoms of depression.  He had been a law enforcement person at the Seward correctional facility and reports that the continued stress and conflict with supervisors has made it impossible for him to continue working at this facility.  As a result of this, he has become very depressed.  One time he even burned his uniforms.  I felt this was a significant indicator that he was impaired, and at that time I took him off work. . . .


Overall I feel the prognosis for this patient is good.  He has been a very productive person all his life.  Due to whatever conflict he is having problems with, we have discussed them;  he seemed to just not be able to get over the situation at the correctional facility and this is causing him a tremendous amount of grief.  I feel he shows a good response to his antidepressants and we will continue them.  


Dr. Detwiler discharged the employee with a prescription for Prozac, 10 milligrams, and Zestril, 20 milligrams per day.  Prior to his inpatient treatment, Dr. Detwiler treated the employee on an outpatient basis on April 28, 1999 and May 5, 1999, noting job stress.  Dr. Detwiler prescribed Prozac, 10 milligrams on May 13, 1999, and June 8, 1999.  An August 25 chartnote provides:  "Correctional Officer from SCCC presents with work related stress.  First seen 28 April '99, taken off work 28 May '99.  Under my care for treatment of depression and anxiety and increased B/P which are related to the ongoing stress at work."  


At the request of the employer, the employee was evaluated by Mark Mills, M.D., a forensic psychiatrist, in Seattle, Washington on August 30, 2000.  Dr. Mills performed a clinical examination and performed two tests on the employee.  Dr. Mills examination lasted approximately eight hours.  (Dr. Mills May 9, 2001 dep. at 15).  In his October 18, 2000 report, Dr. Mills concluded:  


First, Mr. Auberry is not impaired in regard to his mental function, although his cognitive abilities appear somewhat limited (in this regard, it would be helpful for him to be assessed). Although he believes that he has been hassled by the behavior of ADOC and although he has been hospitalized for de​pression that he believes was secondary to their actions, my review of the records sug​gests that the discipline ADOC meted out was roughly appropriate to the concerns and issues that his conduct had raised. Second, at the time that I evaluated him, he did not have any specific diagnoses; he does have an underlying personality style, previously de​scribed, which were it of greater moment, would be coded on Axis 11, but which did not rise to a diagnostic threshold. He has not suffered any permanent or continuous impair​ment. He has suffered a psychological reaction (dysthymia) to his being required to again attend the corrections academy that has resolved. As you will recall, Mr. Auberry was hospitalized for about a week with depression, although Howard F. Detwiler, Jr., M.D., perceived Mr. Auberry's depression as somewhat more severe than I do (he diag​nosed it as a major depression, single episode). Additionally, it is probable for a week or two after his hospitalization that he was too distracted to be able to function in his work. Third, Mr. Auberry's dysthymia was apparently related to his situation with ADOC. His reaction to being required to reattend school reflected both his underlying personality style (discussed above) and his somewhat naive and hysterical nature of denying others' concerns. If this issue is reached, it is probably fair to apportion ADOC's causation as being the predominant cause of his dysthymia and brief hospitalization. Further, it is my belief that being required to reattend school did not constitute an unusual or extraordinary stress. Fourth, I believe I have sufficient history to render an opinion to a reasonable de​gree of medical probability. Fifth, to the extent that I understand the question, Mr. Au​berry's mental state cannot be compensated if his schooling and/or subsequent discipline were for cause. Since I understand that these interventions were of cause, although I un​derstand that this issue will be addressed by the trier of fact, his potential treatment would not be compensated. More importantly, his present condition does not warrant any treatment. Sixth, as noted previously, Mr. Auberry's personality style is such that he pays relatively little attention to details. While I do not believe that he is lying, I believe that his rendition of past events needs to be carefully scrutinized and where, whenever possible, needs to be corroborated by additional sources. Seventh, given the documents that I have reviewed both in the present case and from the Texas DOC, I believe that Mr. Auberry is only marginally fit to work in a maximum‑security prison. Were he to resume such an employment (in whatever jurisdiction) he would need to be carefully and con​cretely counseled about the need to specifically obey instructions from superior officers. Obviously, in the past, he has worked many jobs, and at some of which he claims to have excelled. While his self‑reports have to be examined with circumspection, I believe his employment history is sufficient to opine that he is capable of a wide variety of work. Eighth, Mr. Auberry does appear to be cooperating with his treatment, although his dyst​hymia has largely resolved and his present treatment will not address his underlying per​sonality structure. Ninth, I believe no specific additional treatment is warranted at this time and I believe that he is ready for gainful employment. Tenth, I believe Mr. Auberry has received sufficient treatment (primarily medications and briefly, hospitalization) to adequately recover from his dysthymia and, as noted above, that he has done so. Finally, having in mind the Alaska definition of stability referable to a medical condition, it is my professional opinion the Mr. Auberry's medical condition, his relatively brief period of dysthymia, is presently stable and is likely to remain so into the indefinite future.  


In his May 9, 2001 deposition at 31, Dr. Mills testified that the low dosages of Prozac he was prescribed by Dr. Detwiler indicate he was not suffering a major depression.  Dr. Mills also notes that Dr. Detwiler's opinions relating to the employee's depression are based on his subjective complaints, and that Dr. Detwiler believed his insight and judgment were poor and that he was paranoid.  (Id. at 33).  


In a September 5, 1999 letter from the employee to Alaska State Troopers, the employee requested criminal charges be filed against the employer.  In a September 23, 1999 letter, the State Ombudsman's Office declined to intervene in the employee's complaints.  The State Mental Health Board advised the employee that their agency does not address personnel matters in an October 6, 1999 letter.  In an October 13, 1999 letter from the Attorney General's Office advised the employee that it was up to the District Attorney's Office to determine whether to bring criminal charges.  No criminal charges appear in the record.  In a  January 17, 2000 letter to the Federal Department of Justice, Civil Rights Division, the employee wrote with complaints of Federal Constitutional Rights Violations and other violations by State of Alaska officials.  


At hearing, the employer filed an Offer of Proof of Testimony of Michael Fillingim that asserts he would testify that no conspiracy existed between him and any persons at SCCC regarding the employee.  He did, through a partnership with another, sell an unfinished 16 by 20 foot cabin to the employee in the spring or summer of 1998.  


The employer also filed an Offer of Proof of Testimony Richard Beeler, the employee's roommate while at the six-week academy course.  He described the employee's fluctuating moods and attendance.  The employer also filed an affidavit of Kelly Daniels, a co-worker of the employee, who described the employee's work habits, consistent with the other live and affidavit witnesses.


The employer also offered substantial evidence of the employee's life prior to beginning his job at SCCC.  A long-time friend of the employee's, Lawrence Keasling testified as follows via his April 30, 2001 affidavit:  

Lawrence Keasling, being sworn on his oath, deposes and says as follows:

1. I have been retired from the Houston Police Department since age 39 years, and I am now a general contractor;

2.  I live in Richards, Texas;

3. I have known Vance Auberry since he quit his $70,000/year job on the railroad and decided to ride across Texas on a horse. He rode about 15 miles to my house, and stopped. I haven't been really rid of him since then.

4. He told me he quit his job on the railroad because his wife left him.

5. Vance calls me about once a week, even when he was in Alaska. He uses the telephone to stay in touch with people.

6. My wife helped Vance get his GED (General Equivalency Diploma), and helped him study for the test. He had only about an eighth grade education. He was a poor reader and somewhat less than poor writer.

7. Vance was smart about some things. I noticed when I was reviewing for my Commercial Drivers' License, that if I read the question, Vance would have the answer. Also my wife has told me how she would give Vance a math problem, and he'd work around it and come up with the right answer, but he would not use the right method to get to the answer. Many times she could not figure out how he did get the right answer.

8. Vance has some good points. He is a hard worker, and he wants to follow the rules. He doesn't drink or do drugs or smoke. He is a "fixer", he will work and work until a situation is fixed to what he wants

9. Vance is very talkative and he makes a good first impression. The problem is that people get tired of him after a while.

10. I think Vance tends to get used by people. For example, this Austrian woman he met and married, he bought her the plane tickets to go home and visit her mother and she never came back.

11. He does not stick to anything for very long. He doesn't learn from his mistakes. He keeps doing the same thing, over and over. He is very repetitive, he just repeats the same pattern of mistakes,

12. He doesn't save his money. He doesn't plan ahead or think about the future, If you gave him $ 1000, he'd be broke in a week. He told me he sold back his cabin to the man who built it, and I would bet he didn't get much for it.

13. Vance has a thing about women. In his heyday, he'd have five gals he could go to at one time. He's had many, many girlfriends. He moves in with them, and then they get tired of him and tell him to move on. He was welding here, working every day, and then after a month, he met this gal. Now he quit his job, and he moved in with her and is fixing her swimming pool. That's the pattern he has.

14. Vance has always had a problem with handling stress. He just can't handle it. I recall one time he was driving on the highway with a bunch of beagle dogs in the car with him. The road was icy and he had all these dogs. He just froze up and stopped driving. Someone had to come out an pick him up because he was just too stressed to drive on that ice.

15. Vance can be tedious. He moves on when people get tired of him. But I have to say, he creates a lot of his own stress.

16. Vance is a stickler for the rules; he goes by the rules. He is very meticulous at what he does. But, if he decided that the rules were wrong, that there was a better way to do something, he would be very forceful about wanting to do things his better way. He would not understand why people would get mad at him. He would just keep wanting to talk and talk to them. He didn't want to let things go by.

17. Vance is an unsteady person. He will go on binges, eating candy, and then he'd diet to lose weight. He has had problems with depression, but I believe when he came back from Alaska about a month ago, he was the most depressed I'd ever seen him. He looked in very bad shape, very depressed. He said "This place looks so bleak". I told him to go get some more of his medicine, and after he started taking it, he was his old chipper self again.

18. Vance told me that he left the Alaska Department of Corrections because they put so much pressure on him. He said that he'd found that the other officers were covering things up, and that he complained about it. He told me he had found someone swallowing drugs to smuggle them in and he was put in isolation to wait 'til he passed it out. He said he was relieved before the guy passed and then his report on the incident was changed. He said he had a written confession from the person, but the whole thing was just swept under the rug. He didn't say when exactly this happened.

19. He said that his superiors were trying to get rid of him. My opinion is that they may have pushed him out. When he was out at Texas DC, they put him out on the picket, a little guard post on the perimeter. I believe he did a fine job there, and he was certainly friendly with the warden. I believe that Vance was put in the picket because he went by the rules, and when the inmates didn't go by the rules, Vance would write them up, causing the supervisors to have more work, so he got put out on the picket.

20.  I can't recall him telling me any thing else about why he left the Alaska prison. Sometimes he would call from Alaska, and he would be very down. I can't remember exactly what he said or when.

21. 1 do believe that Vance Auberry is a very different person. He is like a 13 year old boy in a man's suit. I don't think he is a bad person, but he is impulsive. He has done a lot of things in his life. He isn't a criminal and he doesn't disobey the law. He just is not interested in settling down, and he just doesn't seem to learn from his mistakes . Even so, Vance is a very good person who would give you the shirt off his back.


The employee's first wife, Peggy Jenkins, testified as follows in her March 7, 2001 affidavit:  

I, PEGGY JENKINS, being sworn on my oath, state as Follows:

1. I am the mother of the daughter of Vance Auberry, who was born February 21, 1991. I refer to her as W. in this affidavit.

2. Vance Auberry and I met about 15 years ago, while he was still working for the railroad.

3. He told me he quit the railroad because he was tired of it.

4. After that, he worked at odds‑and‑ends jobs; he could get a job, but it seemed like he could not keep one.

5. He left me when I got pregnant, and he did not see his daughter W. until she was two years old. 

6. He was ordered to pay child support for W. based on the minimum wage because he was not working, but he did not pay child support until after he went to work for the Texas Department of Criminal Justice. 

7.  He had a lawn service for a while. He also made some money driving a truck to Louisiana, buying shrimp there, and selling it by the side of the road from the truck. 

8. Our relationship was an on and off thing. He had a habit of latching onto older women with money and trying to "mooch" on them. 

9. The last time he lived with me in Texas, for two months he just stayed home doing nothing about getting a job, so I told him to leave. He ran up a bill of three or four hundred dollars on my telephone calling his family and friends, but he never paid it.

10. After he got a job with the Texas Department of Criminal Justice as a prison guard, I got an order modifying the child support amount from the minimum amount and child support was withheld from his wages.

11. He told me he quit the Texas CO job to go to Alaska, but I think it was over a year before he got the job at the prison in Seward. He did not pay child support in that time.

12. He told me he wanted us to join him in Alaska and "be a family", and so W. and I came up to Seward in December 1997.

13. We lived with Vance Auberry in a little trailer home on the road to the prison.

14. After one month, he told us he just did not want the responsibility of a family and gave us two plane tickets back to Texas and told us to go home.

15. He was very strict, even mean, to us. For example, he would get mad at us if we had eaten more food than he thought we should when he came back from the prison.

16. After we got back, I sent the papers to Alaska to get the child support deducted by the State of Alaska, Vance's employer, and I was trying to get the back due child support paid too.

17. A few months after we left, he sent my daughter a clipping from the Seward newspaper about Elizabeth Auberry, his new wife. He said she had a Ph.D., and had worked for the U.N. in Austria. He said she worked at the Sea Life Center in Seward and that she was an artist and worked with the animals. He said she had lots of money.

18. Later, about 2 years ago, he telephoned me and he told me that he was quitting his job at the prison in Seward and moving to Austria.

19. He told me he was moving to Austria to live with Elizabeth, so I would not be getting any more child support from him. He told me the two of them would live winters in Austria and they would come back to Alaska in the summers.

20. I did not hear anything more from Vance Auberry, and he has not paid any more child support for his daughter. He has not paid the back child support he owes. He has not communicated with his daughter. If Vance Auberry told anyone that he does not owe child support for W., he is not telling the truth, and he knows it.

21. He did telephone my cousin about six months to a year ago. He told her he was calling from Austria, just calling to see how the family was. He did not ask about his daughter. She has caller I.D., and the number on the screen was a Texas number, so she asked him how he could be in Austria but the number shows on the telephone. He said he had a satellite telephone, that he could call anywhere in the world from anywhere. My cousin wrote the number down, and we found out the telephone number was registered to Texas A&M University at College Station, Texas.


The employer also introduced the employee's employment records from his job with the Texas Department of Criminal Justice, Department of Corrections.  These records indicate he began working Texas Corrections on February 14, 1994.  On January 21, 1997, Texas Corrections placed the employee on three months' disciplinary probation.  The synopsis noted: 


On 12/20/96 at approximately 2150 hours Officer Auberry called the Trusty Camp and talked to Sgt. Driskell who transferred him to his supervisor Sgt. Barlow.  Officer Auberry informed Sgt. Barlow that he did not have a ride, he was buying a truck and would not be in for work.  Sgt. Barlow told Officer Auberry to report for duty which he failed to do.  Let it be noted that at 2000 this same date Officer Auberry had called Sgt. Driskell stating that he was sick and would not come in to work that night.  Officer Auberry was advised to contact Sgt. Barlow who was the supervisor on duty.  Officer Auberry has been counseled previously concerning this.  

The records further indicate the employee resigned his position with Texas Corrections on March 4, 1997.  


The employer introduced the employee's unemployment insurance records which indicate that he applied for benefits in Alaska on March 10, 1997.  As mentioned earlier, the employee applied for a Correctional Officer position at SCCC on March 14, 1997.  The employee's wage information indicate he worked various odd jobs in Seward prior to his being hired at SCCC.  


Although there is no record of a divorce from Ms. Jenkins, the employee apparently married Elisabeth Frauendorfer, an Austrian citizen, on April 28, 1998.  In her May 1, 2001 sworn written statement Ms. Frauendorfer states she believed the marriage was legal.  She states the employee sent her to Austria in June of 1998.  He brought her back for two-weeks in October of 1998.  She further describes debts the employee allegedly owes her for purchases she made for him while she was in Alaska.  She states the employee never repaid the debts and has not sent divorce papers as promised.  She states that after his termination, the employee requested from her a statement regarding her knowledge of his stressful situation at work.  She stated she did not know whether the job was stressful or not.  

Vance Auberry verbally (on the phone) offered me 50% of the settlement (?) money that he would get from the state if he wins with the help of the asked for statement, and also, he offered to finally send me the divorce certificate and my belongings including the computer (she bought) such a statement.  I would really need the money, but refuse to do something illegal or criminal for it and/or for getting my belongings returned.  (Id.).  


The employee's unemployment insurance records indicate he applied for benefits on September 8, 1999.  His employment and Wage and Hour records indicate he began work at Carlisle Enterprises for various times beginning January 12, 2000, and ending August 3, 2000.  The records indicate the employee earned at least $11,024.00;  meanwhile, the employee also collected unemployment insurance benefits through June 4, 2000.


Unemployment insurance benefits were re-started on October 7, 2000.  On November 25, 2000 he applied for a security position at Wal-Mart;  he was hired full time and began work on December 8, 2000.  According to Wal-Mart personnel records, the employee was fired for "gross misconduct" on January 12, 2001.  Meanwhile, he also collected unemployment insurance benefits until January 12, 2001. Subsequently, he returned to Texas.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.395(17) provides:  



"injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; "injury" includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body and further includes an injury caused by the willful act of a third person directed against an employee because of the employment; "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is  not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer.  (Emphases added).  


AS 23.30.120(c) provides:  "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress."  The Alaska Supreme Court ruled:  



To prevail, [Employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that:  (1) "the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment"; and (2) the work stress, as measured by actual events, "was the predominant cause of the mental injury."  (Emphasis in original).  Williams v. State of Alaska 939 P.2d 1065, 1071 (Alaska 1997).


Each of the two elements are mandatory.  (Id. at 1072).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).  Claims for a mental injury must be based on actual events, not an employee's perception of the events.  Arnold v. Tyson Seafoods Group, AWCB Decision No. 97-0253 (December 11, 1997).  


We find the live testimony of Officers Quiring, Roberts, and Armstrong, and the deposition testimony of Officers Leonard, Lloyd, Cole, Anderson, and Addington provides a comparison of the pressures and tensions experienced by individuals, not only in a comparable work environment, but the identical work environment.  Based on their testimony, we find the stressors the employee testified he experienced were neither extraordinary nor unusual.  Based on all the testimony presented, we do find the job may well have been stressful; and a Correctional Officer may be called upon to handle stressful situations.  However, we find those to be exactly the types of events or circumstances that it is a Correctional Officer's responsibility to handle.  We conclude that any actual stress the employee may have encountered at work was not extraordinary or unusual for a Correctional Officer's position.  


Even had we found the events as described by the employee to be both extraordinary and unusual, we conclude that neither the actual events, nor the events as the employee perceived them, were the predominant cause of the employee's mental injury.  We base our findings on the preponderance of the medical evidence presented.  We base this on the report and deposition of Dr. Mills and the affidavit of the employee's friend, Mr. Keasling.  


Furthermore, we find that any mental stress the employee may have encounter stemmed from his less than favorable evaluation and ultimate termination.  We find the employer acted in good faith.  We conclude the employee's claim is specifically barred under the provisions of 23.30.395(17).  


 In conclusion, we find the employee has failed to prove with a preponderance of the evidence either of the two mandatory elements the Williams court determined are essential to prevail in a claim for mental stress.  Furthermore, we find the employee's claim is specifically barred under 23.30.395(17), accordingly, we conclude it is not a compensable injury, and the employee's claims must be denied and dismissed. 


ORDER

The employee did not suffer a compensable, work-related injury.  The employee's claims are denied and dismissed.

Dated at Anchorage, Alaska this     day of June, 2001.
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S. T. Hagedorn, Member
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Andrew J. Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of VANCE W. AUBERRY employee / applicant; v. STATE OF ALASKA (Self-Insured), employer / defendants; Case No. 199909788; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of June, 2001.

                             

   _________________________________

      




   Dennis L. Morgan, Clerk

�








�A "Sally Port" is the double gated, locked area between two different prison areas.  
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