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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

SANDRA L. FRANK, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

VALLEY HOSPITAL ASSOCIATION INC,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS. CO.,

                                                  Insurer,

                                                            Petitioners.
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          FINAL DECISION AND ORDER

        AWCB Case No.  199430089
        AWCB Decision No.  01-0131

         Filed with AWCB Anchorage, Alaska

         On July  6, 2001


On June 6, 2001, we heard the parties’ oral arguments on the employer’s defense that the employee’s claim is barred by the statute of limitations in Anchorage, Alaska.  Attorney Joseph Kalmarides represented the employee.  Attorney Jill Farrell represented the employer and its’ insurer, Cigna.  We closed the record at the hearing’s conclusion.


ISSUES

Is the employee’s claim time barred under AS 23.30.110(c)?


SUMMARY OF THE EVIDENCE

On August 10, 1994 the employee injured herself lifting a box of records, while working as a medical transcriptionist for the employer’s accounting department.  The employee lifted a box of records and had immediate and severe incontinence.  On July 12, 1995 the employee filled out a report of injury with the employer which was filed with the Alaska Worker’s Compensation Board on August 4, 1995.  The employee listed a Palmer post office box as her mailing address.  The employer and its’ insurer, Cigna, accepted the claim and paid temporary total disability benefits for four days and medical benefits which included corrective bladder surgery.  Dr. Greg O. Lund, M.D. performed the surgery on August 3, 1995.


On May 19 1997, the employee returned to Dr. Lund.  In the employee’s chart notes, Dr. Lund wrote that the employee initially had significant success with the August 3, 1995 surgery but that the surgery has now failed with the employee “incontinent as ever”.  Dr. Lund prescribed anticholinergics and gave the employee Levbid samples for her incontinence on May 22, 1997.  The employee returned to Dr. Lund on June 9, 1997 and reported to Dr. Lund as not having any improvement in her symptoms after taking Ditropan.  After further examination by Dr. Lund on June 16, 1997, he determined that the employee did not have any improvement of her symptoms using anticholinergic medications and recommended a graft sling surgical procedure.  The next visit the employee made to Dr. Lund was on August 21, 1997 for a preoperative check up for surgery the next day.


Consequently, the employee filed a claim and a request for conference on September 12, 1997 with the board at the board’s Anchorage office. The employee listed a Seattle, Washington address on her claim.  The employee also wrote a letter dated September 10, 1997 to Ms. Rosemary Craig of the employer’s risk management office.  In this letter the employee outlined the contact she had with the insurer and Ms. Sharen Kenyon, who is in the employer’s human resources office.  In that letter the employee wrote, “Sharen told me that it was not longer between the hospital and Cigna – that it was now between Cigna and me.” 


A prehearing conference was set for October 14, 1997. The notice of the prehearing conference dated September 26, 1997 was sent to the employee’s post office box in Palmer.  Notes in the board file and on the computer database indicated the prehearing was cancelled by the employee on October 3, 1997.


The insurer controverted the claim on October 7, 1997.  This was sent to the employee’s post office box in Palmer.  This controversion alleged that there was no medical documentation showing the employee’s current condition and need for surgery was related to her August 10, 1994 work injury.  Additionally, on October 6, 1997 the insurer answered the employee’s claim denying that her alleged injury did not arise out of or in the course and scope of employment.


The insurer filed a second controversion notice on December 22, 1997.  This was sent to the employee’s Palmer address.  In its controversion, the insurer cited to the opinions of Bruce Hector, M.D. and Muni Reddy, M.D.  (Industrial Medicine Review of Records Report, December 3, 1997.)  These doctors performed a medical records review and opined that the employee’s August 22, 1997 surgery was not related to her prior injury at work.  The doctors’ opinion was that

“[T]he claimant’s complication of cystocele and urethrocele is quite common following the type of surgical procedure that she initally had consisting of a four-corner Raz suspension.  Typically, over time, muscle walls weaken, resulting in development of cystocele and rectocele.  Second, there have been no additional industrial stressors since the claimant probably has retired.  Therefore, ongoing work related physical stress would not appear to be medically probable.  Third, the late date of onset of symptomatology, being at least one year and quite possibly almost two years post surgery makes it highly unlikely that the claimant has developed this condition as a complication to the surgery of August 1995.


The employee filed a letter dated August 20, 1998 and addressed to the board, the employer, the insurer, and her union representative for her “timely appeal to the CONTRAVERSION (sic) NOTICE filed…December 12, 1997.”  The employee outlined her medical treatment and the individuals she contacted regarding her claim.  At the end of her letter, the employee wrote, “I will contact you within 10 days and if this cannot be resolved, I will seek legal counsel…I will be returning to Mexico on 8/22/98…” and then gives her email address and telephone numbers in Mexico.


No other workers’ compensation paperwork was filed until February 22, 2001, when the employee filed an affidavit of readiness to proceed and a request for conference.  In response, the employer and the insurer amended their answer to and included as their defense that the employee’s claim was barred by AS 23.30.110(c).  This claim was set for hearing before the board on April 24, 2001, but was continued at the employee’s request until June 6, 2001.


The parties agreed that the sole issue for the June 6, 2001 hearing would be the issue of whether the employee’s claim is barred by the statute of limitations provision contained in AS 23.30.110(c).  At the hearing, the employee argued that her claim was not time barred by the statute of limitation.  The employee contended that the employer’s October 7, 1997 controversion was invalid because it contained insufficient medical documentation to indicate that the employee’s treatment was not work related. The employee argued that in her case, the board and the insurer did not meet their separate duties to aid employees not represented by an attorney with their workers’ compensation claims.  Additionally, the employee argued that because the board and the insurer did not meet their duties to aid claimants, the policy behind the statute of limitation required claimants to prosecute their cases in a timely manner was not served and should not be enforced in this case.


The employer argued that the employee had adequate notice of the requirement to ask for a hearing.  The employer contended that the October 7, 1997 and December 12, 1997 controversion notices had instructions on the back on how to dispute the controversion.  The employer further argued the employee was familiar with the workers’ compensation claim process because she had prior, unrelated workers’ compensation claims, worked for the Alaska Division of Unemployment Benefits, and knew that she was to talk with the insurer and not the employer about her claim.  The employer argued that despite this knowledge, the employee did not request a hearing until February 22, 2001, which is beyond the two-year time limit for prosecuting her claim and should be dismissed.


At the hearing the employee and several rebuttal witnesses testified.  The employee testified that she decided to have surgery August 3, 1995, after conservative treatment failed to correct her incontinence.  The August 3, 1995 surgery was initially successful for the employee, but she went back to being incontinent by 1997.  During this time period, the employee resided in Mexico.  The employee testified that in May or June 1997 she spoke with Sharen Kenyon of the employer’s human resource department about reopening her claim to have another surgery, which the employee had August 22, 1997.


The employee testified that she first learned of problems with payment from Dr. Lund during her pre-operative visit.  The employee testified that approximately three weeks after her August 22, 1997 surgery, she came to the board’s Anchorage office to find out why her surgical bills had gone unpaid.  At the board office, the employee found out that her medical visits to Dr. Lund in May and June of 1997 were paid, but that the surgical bills had not been paid by the insurer.  The employee testified that she filled out an Application for Adjustment of Claim form September 12, 1997, using her daughter’s Seattle address.


The employee testified that she did not receive an October 7, 1997 controversion from the insurer.  She testified that her daughter called her about the December 22, 1997 controversion but didn’t actually read the controversion notice until July 1998.  At that time she read the controversion form, the employee wrote a letter dated August 20, 1998 to appeal the December 1997 controversion.  She testified that she used the word “appeal” because of her prior experience working for the Unemployment Insurance Benefits division.  The employee testified that she did not get any responses from Cigna or the board.  The employee recalls the two-year time limit to appeal the employer’s controversion, but does not recall having to make her appeal on an approved form.  On cross-examination regarding the employee’s conversation with Sharon Kenyon about her August 22, 1997 surgery, the employee claimed that Ms. Kenyon told her it was “not a problem” and believed that her medical bills would be paid.


Ms. Janet Bailey, a Workers’ Compensation Technician with the Workers’ Compensation’s Division Anchorage office, testified at the hearing.  Ms. Bailey testified that when correspondence from a claimant is received, it is reviewed and action taken by the Workers’ Compensation Division staff which may be by telephone or by mail.  She testified that office staff writes their initials on case correspondence and notes any action taken in the case file and in the division’s database.  Ms. Bailey testified that she reviewed the board’s case file for the employee’s claim and no office staff initials were on the employee’s August 20, 1998 letter.


Ms. Sharen Kenyon testified she works for the employer’s human resource department, and part of her duties is to process reports of injury forms and to communicate with the employer’s workers’ compensation insurance carrier.  She testified that the employee came to her about reopening her claim before July 1997.  Ms. Kenyon testified that the employee told her she had continuing problems that needed to be addressed.  She told the employee that it would not be a problem and that she needed to contact the worker’s compensation insurance carrier handling her case.


Ms. Lori McAhern, formerly worked as an adjuster for the insurer.  She testified she handled the employee’s claim at the time the employee’s surgery.  In reviewing the insurer’s database notes, Ms. McAhern testified that it was contacted July 21, 1997 by Dr. Lund’s office for authorization to perform the employee’s surgery.  Before, making a decision, Ms. McAhern requested copies of the employee’s medical records from Dr. Lund’s office.  Ms. McAhern testified she received the employee’s medical records on August 20, 1997, but these records did not indicate the etiology of the employee’s symptoms.  She testified Dr. Lund’s office faxed back additional information on August 21, 1997, that outlined what had been done for the employee prior to the surgery and the planned procedure for the employee’s upcoming surgery, but offered no explanation as to the cause of the employee’s illness.


Ms. McAhern testified that she did not have any telephone contact with the employee.  Ms. McAhern testified that she got the employee’s August 20, 1998 letter.  She said that she expected a return call from either the employee or the employee’s attorney but did not receive a call.  Ms. McAhern testified that she paid all medical bills submitted to the insurer prior to the October 7, 1997 controversion.  She testified none of the surgical bills had been submitted to the insurer by the time of the controversion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.110 provides in part:


(a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.


. . . 


(c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


Our regulations provide for commencing proceedings "by filing a written claim or petition."  8 AAC 45.050(a).  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."  8 AAC 45.050(b)(1).  For many years we have construed the term "claim" similarly in the context of both AS 23.30.105 (statute of limitations for filing claims) and AS 23.30.110(c) ("no‑progress" rule).  See, Blaylock v. Steel Engineering and Erection, AWCB No. 88‑0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87‑0127 (June 9, 1987).  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we believe the term "claim" as used in §110(c) must be construed consistently with its use in AS 23.30.105.  AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed a claim for purposes of §110(c) when she filed her Application for Adjustment of Claim form on September 12, 1997.


In Summers v. Korobkin Construction, 814 P.2d 1369 (Alaska 1991) the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.  Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987).  Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."  7 Arthur Larson & Lex K. Larson, Workers' Compensation Law, Sec. 78.84, at 15-426.32 (1997). 


AS 23.30.110(c) requires an employee to prosecute his claim in a timely manner once he files a claim and it is controverted by the employer.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  Only after a claim is filed, can the employer file a controversion to start AS 23.30.110(c).  See, Wilson v. Flying Tiger Line, Inc. AWCB Decision No. 94-0143 (June 17, 1994). 


8 AAC 45.060(b) provides in pertinent part:

A party shall file a document with the board…either personally or by mail…Except for a claim, a party shall serve a copy of a document filed with the board upon all parties…Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addresses to the party at the party’s last known address.


The insurer controverted the employee’s claim on October 7, 1997.  This was sent to the employee’s post office box in Palmer.  The employee claimed she never received this notice because she had moved to Mexico.  Despite the employee’s assertion that she did not get the October 7, 1997 controversion notice, we find that the insurer complied with the requirements for service contained in 8 AAC 45.060(b).  In reaching this finding, we considered the record and the employee’s testimony.  The employee canceled a prehearing conference after the board mailed a prehearing notice on September 26, 1997 and acknowledged receiving the December 12, 1997 controversion notice, which were both sent to her Palmer post office box.  These facts are incongruous with the employee’s testimony that she did not receive the employer’s October 7, 1997 controversion notice and that on her September 12, 1997 claim she listed her daughter’s Seattle address.  See Herd v. Long Island Development, AWCB Decision No. 94-0010 (January 27, 1994).  In any case, the employee testified that she actually read the controversion notice until July 1998 causing her to write a letter to appeal the December 1997 controversion.  We find the insurer controverted the employee’s claim when it filed controversion notices on October 7, 1997 and on December 12, 1997.  However, since the employee did not get actual notice and the opportunity to read the controversion until July 1998, we find that the employee’s due date to file an Affidavit of Readiness for Hearing was August 1, 2000.


The employee argues that the employer’s October 7, 1997 controversion was invalid because the employer based its denial on insufficient medical documentation to indicate that the employee’s treatment was not work related.  The employee further argues that since the controversion was invalid, the October 8, 1999 due date for filing an Affidavit of Readiness for Hearing should not apply. This is a case of first impression where we are asked to apply the standard in Harp v. Arco Alaska, Inc., 831 P.2d 356 (Alaska 1992) to invalidate controversions that begin a statute of limitation time period.  In Harp, the court held that a controversion based on insufficient evidence as to the work-relatedness of a claimant’s injury was not a good faith controversion and was therefore invalid for the employer to avoid the imposition of a penalty for late compensation payments to the employee.


In this case, the employer’s October 7, 1997 controversion alleged it did not have medical documentation showing the employee’s current condition and need for surgery was related to her August 10, 1994 work injury.  Clearly, the employer had insufficient evidence since it only had Dr. Lund’s medical chart notes that did not indicate an etiology for the employee’s injury at the time it made the controversion.  The employer did not have Dr. Hector and Dr. Reddy’s medical report until December, 1997.  Thus, we find that the reasoning behind the employer’s October 7, 1997 controversion is insufficient to invalidate the controversion and toll the statute of limitation.  
 


The insurer filed a second controversion notice on December 22, 1997.  In its controversion, the insurer cited to Dr. Hector and Dr. Reddy’s Industrial Medicine Review of Record Report dated December 3, 1997.  For a good faith controversion, the employer must have sufficient evidence to support the controversion that, if the employee does not provide evidence to oppose the controversion, the claimant would not be entitled to benefits.  Id. at 358.  In this case, Dr. Hector and Dr. Reddy determined that the employee’s injury was not work related because the employee’s muscles had weakened over time, she did not experience any additional work stresses after her suspension surgery, and her symptoms began almost two years after surgery.  We find that Dr. Hector and Dr. Reddy’s medical report was sufficient evidence to support the employer’s December 22, 1997 controversion.


The employee argues that her late filed request for hearing should be excused because the board did not adequately advise her of her rights and the insurer gave her the impression that her claim would be paid.  The board does have the duty to fully advise claimants.  Richard v. Fireman’s Fund Ins. Co., 384 P.2d 445 (1963).  See also Richard v. Fireman's Fund Ins. Co., 384 P.2d 445 (Alaska 1963).  Ms. Janet Bailey testified that when correspondence from a claimant is received, it is reviewed and action taken by the board’s office staff.  She further testified that office staff writes their initials on case correspondence and notes any action taken in the case file and in the division’s database, but that the employee’s August 20, 1998 letter was not initialed, indicating no action was taken by the board’s office staff.  However, the employee was informed about the two-year time limit and the process for appeal on the back of the notice of controversion form.  It was not reasonable for the employee to assume her appeal was moving forward based on either her August 20, 1998 letter, which indicated she would call the board and the insurer in ten days, or the lack of contact from the board.


After reviewing the record and listening to the testimony at the hearing, we find no evidence that the employer indicated that the employee’s medical bills would be paid. The employee’s September 10, 1997 letter to Ms. Rosemary Craig of the employer’s risk management office acknowledged that she was to contact the insurer about her workers’ compensation claim. This is consistent with Ms. Kenyon’s testimony that she told the employee that it would not be a problem and that she needed to contact the worker’s compensation insurance carrier handling her case.  


In addition, none of the insurer actions could be construed as leading the employee to believe that her medical bills would be paid.  In reviewing the insurer’s database notes, Ms. McAhern testified that the insurer contacted Dr. Lund’s office for authorization to perform the employee’s surgery.  Ms. McAhern testified that she did not have any telephone contact with the employee.  Ms. McAhern also testified that she got the employee’s August 20, 1998 letter and expected a return call from either the employee or the employee’s attorney but did not receive a call.  In Zimmerman v. Dynair Services, AWCB Decision No. 90-0096 (May 3, 1990), the board found that the employee’s claim was barred by AS 23.20.110(c) after finding that the employer did not waive its’ statute of limitations defense when it offered a settlement to the employee two days before the two-year time limit.  In this case, we find there was no communication from the insurer to cause the employee to believe her claim would be paid.  The employee filed her affidavit requesting a hearing on February 22, 2001.  The employee filed her affidavit six months after the two-year time limit had passed.  Therefore, we conclude that the employee’s claim for benefits is barred by the limitations period in AS 23.30.110(c).  Accordingly, the employee’s claim is denied and dismissed.


ORDER

The employee’s claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this 6th day of July, 2001.





ALASKA WORKERS' COMPENSATION BOARD
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Cecilia LaCara, Designated Chairman
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Philip Ulmer, Member
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Andrew Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SANDRA L. FRANK employee/respondent; v. VALLEY HOSPITAL ASSOCIATION INC., employer; ACE PROPERTY & CASUALTY INS. CO., insurer/petitioners; Case No. 199430089; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of July, 2001.

                             

   ________________________








 Elisa G. Bandolin, Clerk
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