THOMAS G. IRVINE  v. GLACIER GENERAL CONSTRUCTION
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

THOMAS G. IRVINE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

GLACIER GENERAL CONSTRUCTION,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199421778
        AWCB Decision No. 01-0136

         Filed with AWCB Anchorage, Alaska

         July 16, 2001

We heard the employee’s request for a penalty, interest and attorney’s fees and costs at Anchorage, Alaska on June 7, 2001.  Attorney William Soule represented the employee.  Attorney Mark Figura represented the employer.  We held the record open to receive an affidavit from claims manager Linda Rudolf with attached exhibits on June 14, 2001.  We closed the record on June 19, 2001, when we next met.


ISSUES
1. Is the employee entitled to a penalty on a late-paid settlement check?

2. Is the employee entitled to interest on a late-paid settlement check?

3. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE
The employee filed a notice of injury stating he injured his leg and back on September 28, 1994, while working for the employer as a construction superintendent.
  On December 4, 2000, the board approved a Compromise and Release Agreement (C&R), which provided the employee $10,000.00 from the employer.  In a letter to the employer’s counsel, Elise Rose, Esq., the employee’s counsel, William Soule, Esq., stated the employee had not received his settlement check
 as of January 3, 2000.
  On January 12, 2001, Ms. Rose responded that check no. 4190007757 was sent to Mr. Irvine’s Rovenna address, as reflected on the C&R, on December 8, 2000.  Nevertheless, the employer indicated it would stop payment on the original settlement check and issue a second check.

On February 6, 2001, the employee filed a workers’ compensation claim for penalties, interest, and attorney’s fees and costs.  The employee claimed he still had not received a settlement check.  In response, Ms. Rose stated that two settlement checks had been sent to the employee, and she inquired whether the address provided by the employee was correct.
  In addition, adjuster Lorelei Noonan signed the following affidavit on February 8, 2001:

1. I am the adjuster handing the workers’ compensation claim of Thomas Irvine.

2. On December 6, 2000, I received notice from my attorney that the Compromise and Release in Mr. Irvine’s case had been approved.  I immediately requested via computer that the check be sent to Mr. Irvine at the address reflected in the C&R, 8204 Rovenna, Anchorage, Alaska 99518.

3. On December 8, 2000, check no. 4190007757 in the amount of $10,000.00 was sent to Mr. Irvine at his Rovenna address.

4. The check sent to Mr. Irvine has not been cashed, and on January 12, 2001, I requested an additional check be sent.

5. I have received computer confirmation that both checks were sent.  Documentation of this is attached, and reflects the request and issuance of the checks to Mr. Irvine and his attorney on December 8, 2000, the stop payment of the check to Mr. Irvine on January 11, 2001 and the reissuance of the check to Mr. Irvine on January 12, 2001.

In a letter dated February 12, 2001, Mr. Soule indicated the address listed on the front of the C&R was correct, though he requested the third check be sent directly to his office.  On February 20, 2001, the employer sent a settlement check via certified mail to the employee c/o William J. Soule.  The parties agreed at the hearing that the employee ultimately received the third check sent on February 20, 2001.  The employee testified at the hearing that he retrieved this settlement check from Mr. Soule’s office sometime in late February, 2001.  However, he stated he never received either of the first two checks in the mail.  The employee testified he has never had any difficulty getting his mail, and he received a letter from the insurer’s Anchorage office at his Rovenna address two days after it was postmarked. 

At the hearing, Linda Rudolph testified as a claims manager for the insurance carrier.  Referring to a computer printout of “adjusters’ remarks,” as well as computer screen printout from the employer’s focus computer system, marked as defendant’s exhibit “A” at the hearing, Ms. Rudolph testified regarding the processing of the settlement checks in this case.  She testified adjuster Lorelei Noonan issued settlement checks for $10,000.00 and $10,328.43 on December 8, 2000 with the remarks “12/8/00 – paid C&R – IW rec check in the amt of 10,000 and Atty Bill Soule rec 10,328.43.”  Ms. Rudolph stated she reviewed and approved the settlement payments on December 8, 2000.  Thereafter, at the employee’s request, the insurer stopped payment on the first settlement check on January 11, 2001, and reissued a second check on January 12, 2001.  Then, based on a request received from Mr. Soule on February 14, 2001, employer stopped payment on the second check and input and issued a third check on February 16, 2001.

According to Ms. Rudolph, when an adjuster issues or inputs a check in the focus computer system, the checks are then printed and mailed in Glendale, California.  Ms. Rudolph testified if a check is input before 11:00 a.m., it will be printed and mailed that same day in California, barring any “glitches.”  Ms. Rudolph testified she confirmed there were no glitches on the days checks were issued in this matter, and she has no reason to believe the system did not work as the computer records reflect.  On cross-examination, Ms. Rudolph admitted that no one in the Anchorage office is involved in the actual mailing of settlement checks.   However, Ms. Rudolph stated the focus system computer records confirm the adjusters’ remarks, and they show settlement checks in the amount of $10,000.00 were printed and mailed to the employee on December 8, 2000, January 12, 2001 and February 20, 2001.

On cross-examination, Ms. Rudolph testified neither of the first two settlement checks sent had been returned to either the Glendale or Anchorage insurer’s office to her knowledge.  She stated if a check had been returned, it would likely be reflected in the adjuster’s remarks.

At the hearing and in a declaration dated June 5, 2001, Michael Liddy testified as vice-president in charge of claims operations for the insurer.  Mr. Liddy testified he is familiar with the processing and mailing of checks out of Glendale, California, where approximately 7,000 checks are mailed each day.  He stated claimants’ checks are given the highest processing priority, and checks under $25,000.00 are sent First Class, U.S. Mail.  Mr. Liddy confirmed that checks are always mailed the same day they are printed.  Mr. Liddy confirmed Ms. Rudolph’s testimony that settlement checks in the amount of $10,000.00 were mailed to the employee on December 8, 2000, January 12, 2001 and February 20, 2001, according to the computer records.

 Mr. Liddy testified any irregularities in the production and processing of checks, such as spoilage or the voiding of a returned check, would be recorded in the software records.  He also indicated the mailroom at the Glendale office implements a quality check to ensure that the checks will be processed by the mail system, e.g., the address appears in the window of the envelope.  Attached to his declaration, Mr. Liddy provided copies of irregularity records for December 8, 2000, January 12, 2001 and February 20, 2001.  He testified these records reveal no irregularities related to the settlement checks sent to the employee.  Rather, the computer records indicate all of the settlement checks were mailed to the employee on the above dates.  According to Mr. Liddy, a stop payment on a “lost” check would not be listed as an irregularity, though that information would appear in the payment records.  Mr. Liddy stated though there are no hard copies of the checks sent to the employee, there is a computer record of the checks sent and the data pertaining to each check. 

 On cross-examination, Mr. Liddy admitted several people work in the mailroom at the Glendale office, and the actual person who physically deposited the check in the mail is likely unidentifiable.  Moreover, Mr. Liddy did not know whether a mail carrier picked the mail up each day at the Glendale office or whether his office deposited the mail at the post office.  In addition, Mr. Liddy admitted that infrequently an injured worker will not receive a check, possibly due to an incorrect address or a check stolen from a mailbox.  To his knowledge, none of the first two settlement checks had been returned to the Glendale office.

In terms of a change in address, Mr. Liddy testified that once a new address is inputted into the computer, there is no record of the old address, other than in the adjusters’ remarks.  However, Ms. Rudolph, who was recalled as a witness, testified that while there is no history of an old address on the incurral screen in the focus system, different addresses may appear when viewing particular checks in the system.  Specifically, she testified when an adjuster inputs a settlement check in the computer, the employee’s address is automatically retrieved from the incurral screen and printed on the check in Glendale; that check will be mailed in a window box envelope to that same address.  According to Ms. Rudolph, in the focus system, one may view the data pertaining to a particular check that was printed and mailed on a particular day.  Ms. Rudolph testified that while an employee’s address may be altered on the incurral screen either before or after a check is mailed, the information related to a particular check is “captured” on the computer screen and can never be altered, despite subsequent changes of address.

 After the hearing, on June 14, 2001, the employer submitted copies of its focus system computer screens entitled “payment view,” documenting that settlement checks sent to the employee on December 8, 2000, January 12, 2001 and February 20, 2001 were all printed with the following address: “8204 Rovenna, Anchorage, AK 99518.”
  In addition, the employer supplied a letter from Mr. Soule dated November 16, 1998 and additional adjusters’ remarks showing the employee requested a change of address to 8204 Rovenna, Anchorage, Alaska 99518 in 1998.  In an affidavit dated June 14, 2001, Ms. Rudolph confirmed that the insurance carrier has not changed the employee’s address in its records since November of 1998.  At the hearing, the employee confirmed he changed his address in 1998, and his address at the time the C&R was approved was 8204 Rovenna, Anchorage, Alaska 99518.

The employee argued the employee’s settlement check was due fourteen days after the C&R was approved on December 4, 2000.  However, the employee did not receive his settlement check until the end of February, 2001.  The employee argued the employer has the burden of showing that it mailed a settlement check in a timely manner, and the employer has failed to do so.  Therefore, a penalty is due.  The employee emphasized that the employer never presented the actual person who allegedly mailed the first two checks, thus the employer has not made a sufficient showing.  In addition, the employee argued he has never had a problem with his mail, and he received a letter from the insurer’s Anchorage office without any difficulty.  The employee asserted it is highly unusual that two checks were lost, suggesting a problem at the Glendale office.

The employer argued it mailed the first check to the employee on December 8, 2000, well within fourteen days after the board approved the C&R on December 4, 2000.  Thereafter, it stopped payment on checks and reissued new checks per the Supreme Court’s direction in American International Group and Veco Inc. v. Carriere, 2 P.3d 1222,  (Alaska 2000).  Moreover, the employer asserted it has produced a computer record demonstrating that it mailed settlement checks on December 8, 2000, January 12, 2001 and February 20, 2001.  Therefore, no penalty is due.  The employer could not explain the loss of the first two checks, though it suggested someone may have tampered with what appeared to be a check in the employee’s mail.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.155(f) provides in pertinent part:

If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it,...

In American International Group and Veco Inc. v. Carriere, 2 P.3d 1222 (Alaska 2000), the Supreme Court confirmed the board’s longstanding interpretation of AS 23.30.155(f) that an employer’s obligation to pay is conditionally satisfied once it has mailed a check, i.e., the “date of mailing” rule. Id., 2 P.3d at 1225.  The Court held, “In the usual case in which an employer or insurer mails the check within fourteen days, and that check is ultimately received and cashed, we will not disturb the board’s interpretation.” Id.  Moreover, the Court concluded that where the parties agree to stop payment on a settlement check, the employer’s obligation to pay is reinstated and a new fourteen-day deadline is imposed.  Id.  Because the employer in Carriere did not mail a second check within fourteen days after it stopped payment on the first settlement check, the Court determined a penalty was due. Id. 

Importantly, the Supreme Court in Carriere also found the employer mailed the first check in a timely fashion based on:

1) the photo copy of the November 12, 1994 check bearing the employee’s correct address; 2) Mr. Jackson’s
 testimony and log entries; 3) a separate check sent to the employee’s attorney (we have received no complaints regarding the check for attorney’s fees); [and] 4) the employee’s testimony that he believed he was a victim of mail tampering. 

Id., 2 P.3d at 1224.

Applying Carriere to the instant matter, we find no penalty is due.  First, we find the employer mailed settlement checks in the amount of $10,000 to the employee at 8204 Rovenna, Anchorage, Alaska 99518 on December 8, 2000 and January 12, 2001.  At the employee’s request, the employer mailed the third check to Mr. Soule’s office on February 20, 2001.  We make this finding based upon the adjusters’ remarks and the computer screen printouts from the employer’s focus computer system, which show checks mailed on the above dates to the proper address

In addition, we find the affidavit by Lorelei Noonan and testimonies by Linda Rudolph and Michael Liddy confirm the computer evidence offered by the employer.  Specifically, Ms. Noonan stated she issued checks to the employee on December 8, 2000 and January 12, 20001.  In addition, Ms. Rudolph explained how checks are input into the computer and issued from the Anchorage office, and then printed and mailed from the Glendale office.  She testified that settlement checks were sent to the employee on December 8, 2000, January 12, 2001 and February 20, 2001.  Ms. Rudolph also confirmed that the address a particular check is mailed to is “captured” in the computer record and cannot be altered, thus confirming that the first two checks were properly sent to the employee’s Rovenna address.  Finally, Mr. Liddy testified there is no record of any irregularities pertaining to the checks printed and mailed to the employee on December 8, 2000, January 12, 2001 and February 20, 2001.  Mr. Liddy testified checks from the Glendale office are always mailed the same day they are printed.  

We understand the employer did not produce the actual person who mailed the settlement checks, nor did it produce photocopies of the checks.  However, we find the computer record, bolstered by the testimonial evidence, is sufficient to demonstrate the employer mailed settlement checks to the employee on the above referenced dates.  In addition, there is no dispute the employee’s counsel received his attorney’s fees check in a timely manner.  Moreover, we agree with the employee that two lost checks is highly unusual.  However, given the evidence presented and the lack of any recorded irregularities, we find the preponderance of the evidence shows it much more likely that someone interfered with the employee’s mail, as opposed to the employer failing to properly mail the employee’s check on two occasions.

Furthermore, after establishing the employer mailed settlement checks on December 8, 2000, January 12, 2001 and February 20, 2001, we find these checks were all mailed in a timely manner in accordance with the Supreme Court decision in Carriere.  After the employee failed to receive the December 8, 2000 check, the employer stopped payment on that first check on January 11, 2001.  Therefore, on January 11, 2001, the employer’s obligation to pay was reinstated.  The employer then mailed a second $10,000 check on January 12, 2001, well within the new fourteen-day deadline.  Once again, when the employee failed to receive that second check, the parties agreed to another stop payment, which was implemented on February 16, 2001.  The employer then issued the third check on February 20, 2001, well within the third fourteen-day deadline.  The employee ultimately received the third settlement check.  Consequently, since the employer mailed all three of the checks in a timely manner and because the employer’s obligation was ultimately fulfilled, the employee’s claim for a penalty and interest is denied and dismissed.  Because we have denied the employee’s claim for a penalty and interest, the employee’s request for attorney’s fees and costs is also denied and dismissed.


ORDER
1. The employee’s claim for a penalty is denied and dismissed.

2. The employee’s claim for interest is denied and dismissed.

3. The employee’s claim for attorney’s fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of July, 2001.
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Philip E. Ulmer, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THOMAS G. IRVINE employee / applicant; v. GLACIER GENERAL CONSTRUCTION, employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case No. 199421778; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of July, 2001.

                             

   _________________________________

      




                             Marie Jankowski, Clerk
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� Compromise and Release Agreement pages 2-3.


� However, Mr Soule noted he received his attorney’s fees check in a timely fashion.


� Letter dated 1/5/01.


� Letter from Elise Rose to William Soule dated 1/12/01.


� Letter from Elise Rose to William Soule dated 2/8/001.


� Ms. Rudolph testified she believes the check issued and input on 2/16/01 was not actually printed and mailed until 2/20/01 due to the President’s Weekend holiday.


� Ms. Rudolph noted while the 3rd settlement check sent on 2/20/01 was printed with the Rovenna address, it was sent in a separate envelope to Mr. Soule’s office.


� Mr. Jackson was the insurance adjuster handling the Mr. Carriere’s case. Id. 2 P.3d at 1224.
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