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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JAMES T. GOLD, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

INTERNATIONAL STEEL ERECTORS,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199808811
        AWCB Decision No. 01-0138

         Filed with AWCB Anchorage, Alaska

         July 19, 2001

We heard the employee’s petition for review of the Reemployment Benefits Administrator (RBA) Designee’s determination that the employee is not eligible for reemployment benefits at Anchorage, Alaska on June 19, 2001.  Attorney David Barbe represented the employee.  Attorney Robert McLaughlin represented the employer.  We closed the record at the conclusion of the hearing.


ISSUE
Did the RBA Designee abuse her discretion in finding the employee ineligible for reemployment benefits?

SUMMARY OF THE EVIDENCE
According to a report of occupational injury, the employee injured his right ankle on May 11, 1998, when he fell from a ladder while working for the employer as a project manager.
  The employee underwent surgery with internal fixation for a right calcaneal fracture, which was complicated by post-operative wound dehiscence and infection.
  

The employee returned to work for the employer after his injury until June of 2000.  A letter dated May 26, 2000 from Edward Brown, president of International Steel, to the employee stated:

As you are aware, the Experience Music Project is at the end. We have been bidding vigorously over the past 6 months numerous projects in the Pacific Northwest.  We have had very competitive bid numbers, but unfortunately, we have not been the successful low bidder.  In light of this, I do not have a sizable project for you to transfer to as a project manager in the Pacific Northwest.  This letter serves as your two-week notice of layoff.

The employee treated with Gary Bergman, M.D., who stated in a July 28, 2000 chart note:

Status post two years right os calcis fracture complicated by post-op wound dehiscence and infection.  That has now been resolved.  He has residual subtalar joint arthrosis.  I think the symptoms are significant enough to preclude him from return to construction type of work.  I believe vocational rehabilitation for sedentary work is reasonable.  Restrictions should probably include limiting standing or walking to one-half hour at a time, and limit this to a total of one hour per shift.  He should continue to use the cane as needed.

Based on Dr. Bergman’s report, the employer requested a reemployment benefits eligibility evaluation.  On September 13, 2000, rehabilitation specialist Larry Laurence was assigned to perform the evaluation.  On November 9, 2000, specialist Laurence submitted a vocational evaluation report to the Alaska Workers’ Compensation Board.  In his report, specialist Laurence determined the employee’s job at the time of injury was Project Manager with a Dictionary of Occupational Titles (DOT) designation of Project Director.  He noted that Project Director is a sedentary job with occasional reaching, handling, and fingering.  He also stated:  "Job of injury.  Continued working (though missed time for surgeries and medical appointment) after work injury of 5/11/98.  Laid off in 6/200 (sic).  Worked approximately 1 year from home after injury but this was discontinued because job demands for being on site in construction trailer or similar building."

According to the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODDOT) job description, Project Manager is an alternate title for Project Director.   Moreover, according to the SCODDOT job description, the position of Project Director requires lifting and carrying up to ten pounds, and the tasks include:

Plans, directs and coordinates activities of designated project to ensure that goals or objectives of project are accomplished within prescribed time frame and funding parameters: Reviews project proposal or plan to determine time frame, funding limitations, procedures for accomplishing project, staffing requirements, and allotment of available resources to various phases of project.  Establishes work plan and staffing for each phase of project, and arranges for recruitment or assignment of project personnel.  Confers with project staff to outline workplan and to assign duties, responsibilities, and scope of authority.  Directs and coordinates activities of project personnel and modifies schedules or plans as required.  Prepares project reports for management, client or others.  Confers with project personnel to provide technical advice and to resolve problems.  May coordinate activities with activities of government regulatory or other governmental agencies.

In his report, specialist Laurence noted he forwarded SCODDOT job descriptions to Dr. Bergman for his review.  On October 26, 2000, Dr. Bergman, disapproved the employee’s return to jobs he held in the ten years prior to his injury, Construction Superintendent and Assistant Construction Superintendent, both light jobs.  However, Dr. Bergman approved the employee’s return to his job at the time of injury, Project Director.  The job description for Project Director included the following description: “Sedentary (up to 10 lbs occasionally or up to 1/3 or the time; involves sitting most of the time, but may involve walking or standing for brief periods of time).”
  Specialist Laurence concluded the employee was ineligible for reemployment benefits.

Thereafter, on November 30, 2000, RBA Designee Mickey Andrew determined the employee was ineligible for reemployment benefits based on Dr. Bergman’s approval of the employee’s return to work as a Project Director.  On December 15, 2000, the employee appealed the RBA Designee’s decision. 

At a hearing on March 28, 2001, the parties placed the terms of a settlement agreement on the record, though the employee failed to appear at that hearing.  Counsel for both parties indicated in exchange for $3,500.00, the employee would waive all reemployment benefits.  The employee’s counsel indicated the employee would use the money to take a class at the University of Washington to prepare the employee for employment as a project director.  The board rejected the proposed settlement agreement and noted that the employee was not present at the hearing to answer any questions from the board.
  Thereafter, the employee withdrew from the proposed settlement agreement.

At the hearing, the employee testified Dr. Bergman indicated he could not return to work in the construction industry.  The employee testified his job as a project manager included coordinating field personnel and frequent visits to the site for inspections, as well as administrative work.  In terms of physical demands, the employee testified his job with the employer was not a sedentary job and required him to climb ladders, crawl, and lift and carry objects weighing more than ten pounds, such as tools and rolls of plans.  He also testified the job required him to be on his feet for more than thirty minutes at a time and for more than one hour in a day, and he rarely sat down on the job.  According to the employee, his condition has deteriorated and he cannot return work as a project manager.  On cross-examination, the employee admitted as a project manager he oversaw the superintendent, who oversaw the foremen, and the foremen oversaw the laborers.

The employee testified after his work injury he returned to work as a project manager for two jobs for the employer.  He stated he worked out of his home office, but the physical demands of the job became too great, so he was terminated.

The employee testified the job of project director is different from the job of project manager in that a project director is an executive, who coordinates multiple projects and oversees the project manager.  He also stated a project director requires more education.  According to the employee, the job of project director did not exist with the employer, but the position exists in big firms.

On cross-examination, the employee testified he never worked as, or for, a project director.  However, he stated he was familiar with the job requirements of a project director because while working for the employer, he worked with a general contractor, Turner Inc., who employed a project director.  He also admitted that Dr. Bergman’s July 28, 2000 determination that he could not return to work as a project manager was based on the employee’s description of the job.  

In response to questions from the board, the employee testified out of an eight-hour day, he spent four of five hours per day on site as a project manager, and he spent ten to fifteen percent of that time climbing, crawling or lifting as described above.  He also testified he volunteered to perform some of these physical activities.  

Furthermore, Charles Gold, the employee’s brother, also testified at the hearing.  Mr. Gold testified he has been a consultant in the steel erection business since 1964, and he worked for the employer at the time of the employee’s injury.  He testified as a project manager, the employee oversaw the entire project.  Specifically, the employee’s job included visiting the work site with direct involvement with the men on site, verifying dimensions and layouts, and overseeing the deliveries of steel.  He also testified a project manager unloads materials, ascends buildings and verifies anchor bold locations.  Mr. Gold agreed a project manager would climb a ladder, though he was not sure if he would need to crawl.  In addition, he testified a project manager position requires standing or walking for more than thirty minutes at a time and for more than one hour in a day, as well as lifting more than ten pounds.  

Mr. Gold admitted that, despite his injury, the employee worked as a project manager after the injury.  However, he stated he would not hire his brother as a project manager because of the physical activity involved in a steel erection project. 

Additionally, Sue Gaston, who took over as project manager after the employee’s injury, testified at the hearing.  She testified a project manager makes regular site visits and coordinates materials and personnel to ensure that a job proceeds on time and on budget.  In terms of physical requirements, a project manager needs access to most of the job site to make regular inspection of materials and working conditions.  She testified it is possible a project manager would have to climb a ladder to make inspections, and it is quite likely one would need to lift more than ten pounds.  She also testified a project manager would have to be on his or her feet for more than thirty minutes at a time and more than one hour in a day.

Moreover, Ms. Gaston testified she is not aware of a project director position with the employer.  On cross-examination, she testified she never worked as a project director and does not know one.  She testified the difference between a project director and a project manager is the size of the company.  According to Ms. Gaston, the bigger the firm, the more staff a project manager has to work with.  At the time of the employee’s injury, the employer employed a superintendent, who worked under the direction of the project manager and was responsible for materials on site and the flow of personnel.  Ms. Gaston described the superintendent’s job as similar to a project manager, though “more hands on.”  Ms. Gaston further noted more than one managing foreman, who oversaw the laborers, worked under the superintendent.  She agreed the project manager was at the top of this chain of positions.

Finally, Richard Kochanuski testified as general manager for the employer.  He also stated he has worked as a project manager for the employer.  Mr. Kochanuski testified the employer has no position entitled project director, and he had not heard of the position until now.  He reviewed the SCODDOT job description for Project Director, and he recognized this as a description for a project manager.  Moreover, he testified the physical demands of the position are accurately depicted in the SCODDOT job description.  He stated the position of project manager is sedentary and supervisory, and one should not be climbing or working as a laborer or expeditor.  Mr. Kochanuski testified if a project manager chooses to partake in more physical activities, it is of his own volition and is not a job requirement.  In addition, he testified a project manager should not investigate alleged on-site defects.  Rather, either the project superintendent or foreman should investigate and report back to the project manager.  

On the other hand, on cross-examination, Mr. Kochanuski admitted he went to the job site and inspected alleged defects as a project manager.  He also admitted to climbing a ladder and walking or standing for more than one hour in a day as a project manager.  However, he testified he volunteered to perform these activities in order to get out of the office, and they were not job requirements.  Mr. Kochanuski testified he does not know why the employee was laid off, though he sees no reason why the employer would not hire the employee as a project manager.

The employee argued this matter should be remanded to the RBA Designee for further assessment, as Dr. Bergman clearly stated the employee could not return to his job at the time of injury.  The employee asserted there is a contradiction between Dr. Bergman’s July 28, 2000 report and his SCODDOT assessment.  In addition, the employee argued his job as a project manager was more physically demanding than the SCODDOT job description for Project Director reflects, and he cannot return to work as a project manager.  He emphasized that he was injured while climbing a ladder.

The employer argued we must look to the SCODDOT job description, as clearly indicated by the Supreme Court in Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996).  In addition, the employer asserted Dr. Bergman consistently released the employee to sedentary work in his July 28, 2000 report and his October 26, 2000 SCODDOT assessment.   We note the employer withdrew any objection to the timeliness of the employee’s appeal at the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.  AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA Designee’s determination.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041


AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job a the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”
We now consider whether the RBA Designee’s decision is supported by substantial evidence. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.  See, Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).

In this case, testimonial evidence was presented by the employee, as well as other witnesses, at the hearing.  We find this proceeding was the first opportunity to offer this testimony.  We find this additional evidence is not barred for a lack of diligence on the part of the parties. 8 AAC 45.070(b)(1)(A).  Accordingly, we conclude we are permitted to consider this new evidence.
The Alaska Supreme Court has consistently held that we must strictly adhere to the requirements of AS 23.30.041(e).  See Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277 (Alaska 1996) and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999). Moreover, we find we must strictly apply the SCODDOT job descriptions when determining reemployment benefits eligibility under AS 23.30.041(e), despite an employee’s assertion that a SCODDOT description does not reflect the actual physical demands of his specific job.  Konecky v. Camco Wireline, Inc., 920 P.2d at 277.

According to the SCODDOT job description, Project Director is a sedentary job.  Dr. Bergman found vocational rehabilitation for sedentary work was reasonable on July 28, 2000 with limitations on standing and walking.  We find this is consistent with his approval of the employee’s return to work as a Project Director per the SCODDOT description on October 26, 2000.  We understand Dr. Bergman opined the employee could not return to construction work, referring to the employee’s job at the time of injury.  However, we find this opinion was based on the employee’s job description, not the SCODDOT job description.  Therefore, we find the RBA Designee properly relied on Dr. Bergman’s October 26, 2000 SCODDOT assessment.  

In addition, we find the SCODDOT job description for Project Director was properly utilized in this case.  We emphasize this job description specifically references “Project Manager” as an alternate title.  Further, we find a preponderance of the evidence presented at the hearing shows the employee’s job duties for his job at the time of injury are consistent with the SCODDOT job description for Project Director.  Moreover, we note the employee presented no alternative SCODDOT job description at the hearing.  Because we find the proper job description was applied in this matter, we find the employee’s assertion that his job as a project manager was more physically demanding than the SCODDOT reflects is irrelevant. Id.  Based on the above, we find the RBA Designee based her decision on substantial evidence, and she did not abuse her discretion in finding the employee eligible for reemployment benefits.  The employee’s appeal of the RBA Designee’s decision is denied and dismissed.


ORDER
1. The RBA Designee did not abuse her discretion in finding the employee ineligible for reemployment benefits.

2. The employee’s petition for review of the RBA Designee’s decision is denied and dismissed;  we affirm her determination.


Dated at Anchorage, Alaska this     day of July, 2001.
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Robin E. Ward, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES T. GOLD employee / petitioner; v. INTERNATIONAL STEEL ERECTORS, employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case No. 199808811; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of July, 2001.

                             

   _________________________________

      




                            Marie Jankowski, Clerk
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