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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN M. GRACE, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

F.S. AIR SERVICE, INC.,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE 

CO OF PITTSBURGH,

                                                  Insurer,

                                                            Respondents.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)
)
)
        INTERLOCUTORY

          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199819852
        AWCB Decision No. 01-0153

         Filed with AWCB Anchorage, Alaska

         on August 8, 2001

We heard the employee’s petition for reconsideration or modification of our decision and order denying a second independent medical examination (“SIME”), AWCB Decision No. 01-0132 (July 10, 2001), on the basis of the written record at Anchorage, Alaska on July 25, 2001.  Attorney William Soule represents the employee.  Attorney Shelby Davison represents the employer.  We closed the record when we met to consider the petition on July 25, 2001.


ISSUE

    Shall we either reconsider AWCB Decision No. 01-0132 pursuant to AS 44.62.540, or      modify that decision and order under AS 23.30.130?


SUMMARY OF THE EVIDENCE
The employee reported he injured his back, head and neck on September 11, 1998, when he fell off a ladder while working for the employer as director of maintenance.
  John Godersky, M.D., treated the employee at the emergency room at Providence Alaska Medical Center.  The employee stated he fell approximately 10-12 feet to the ground and struck the right side of his head on the cement.  He complained of right-sided hearing loss, diminished hearing on the left side and bloody drainage from the right ear, and might have been unconscious for a brief period, but he was alert and oriented in the emergency room.  He denied vision problems.  Dr. Godersky suspected a basilar skull fracture.

On September 17, 1998, the employee underwent a perilymphatic fistula repair performed by David Williams, M.D.  Dr. Williams agreed to refer the employee to a major vestibular center for further evaluation.  He stated, “It is very difficult to separate what is objective and what is subjective in the patient.”
  Magnetic Resonance Imaging (MRI) of the brain on January 27, 1999 was normal.  In a letter dated February 15, 1999, Dr. Williams stated that since the surgery, the employee has continued to experience significantly incapacitating positional vertigo in almost any head positional maneuver.  Dr. Williams also noted an essentially deaf right ear with decreased hearing in his left ear.  Thereafter, on March 16, 1999, James Andrews, M.D., of the Division of Head and Neck Surgery at UCLA Medical Center, examined the employee, determining the vertigo and imbalance symptoms were related to a right transverse bone fracture, and he recommended a vestibular nerve section.

Thereafter, the employee began treatment with family practitioner Paul Eneboe, M.D.  The employee complained of depression and dizziness when he tips his head back. On March 23, 1999, Dr. Eneboe stated, “As far as the neurologic, physical and otological difficulties are concerned, I feel (sic) have little to offer from the experts like Dr. Williams and the folks at UCLA.  However, I do feel that an antidepressant might be very worthwhile.”  

On referral from Dr. Eneboe, neurologist Thomas Gordon, M.D, examined the employee and concluded the patient had evidence of fairly good balance, even though he feels vertiginous.  He felt that the patient’s gait disorder could improve.

Dr. Gordon and Dr. Eneboe both recommended a course of physical therapy.  However, by August 26, 1999, physical therapist Karen Northrop reported the employee complained of continued vertigo with falls several times per day.   According to the employee, intensity and duration of the vertigo symptoms depended on his head position.

On August 13, 1999, neurologist Charles Mangham, M.D. examined the employee at the employer’s request.  He found the employee’s level of disability was greater than could be accounted for by his physical impairments.  According to Dr. Mangham, the employee would almost surely lose additional balance function on the right side if he underwent the nerve section.  David Glass, M.D. performed a psychiatric evaluation of the employee at the employer’s request.  Dr. Glass reported the employee’s complaints of balance problems, decreased coordination, dizziness and hearing difficulties. 

Dr. Glass diagnosed “Conversion Disorder with Motor Symptoms” and stated, “The essence of conversion disorder is the concept of secondary gain – that is, the patient receives some significant psychological gratification or intra-personal resolution, subconsciously, as a result of the symptoms.”  According to Dr. Glass, the longer the symptoms persist, the poorer the prognosis.

Psychologist Keith Youngblood, Psy.D. determined the employee presented with cognitive impairment, sensory loss, difficulty with ambulatory movement, vertigo, and anxiety with depression secondary to the head trauma.  He also observed a right-sided tremor.  Dr. Youngblood diagnosed “adjustment reaction with mixed emotional features,” and he suspected “organic mood disorder, depressed type.”
  Charles Burgess, M.D., M.S.W., a consulting psychiatrist.  Dr. Burgess diagnosed a mood disorder and determined the employee presented with significant depressive and irritability symptoms related to his head injury.  He noted a clear need for antidepressants, and possibly even mood stabilizing, medication.

In October of 1999, Dr. Eneboe referred the employee for an electroencephalogram (EEG), which was reported as normal.
  On October 14, 1999, the employee underwent a physical capacity evaluation at Healthsouth.  Joann Seethaler, L.P.T. reported the employee did not complete all components of the assessment.  Specifically, she noted the employee was unable to do the stairclimbing activity.  According to therapist Seethaler, the employee moved very slowly throughout the evaluation and expressed extreme fatigue at the end of the assessment.

The employee continued to see Dr. Eneboe throughout November and December of 1999, as well as January of 2000.  On March 1, 2000, Dr. Eneboe began treating the employee for tremors.  Dr. Eneboe referred the employee back to Dr. Gordon for assessment.  

Upon examination, Dr. Gordon found the employee’s visual fields full with no nystagmus.  However, with eye movement, the employee reported a “super spin.”  Dr. Gordon concluded:

His signs have been unusual and more consistent with stress than underlying neuropathology. . . . The only movement disorder that sounds worrisome is the jerking for 45 minutes of an extremity that his wife has seen at night.  That conceivably is a seizure.  Consequently, an EEG is appropriate.

On April 11, 2000, Charles Perkins, M.D., evaluated the employee for dizziness and vertigo. Dr. Perkins diagnosed a possible myoclonic activity tremor, origin unclear.  On April 28, 2000, the employee underwent follow-up EEG testing, which resulted in an abnormal recording according to Shirley Fraser, M.D.  The recording “showed a focus of slow activity.”
  

On May 30, 2000, the employee returned to Dr. Eneboe “very depressed, very angry, really kind of lashing out and feeling like he’s not getting any better.”  Dr. Eneboe stated the employee could not drive, he could barely walk, and he had not made any progress in the past several months. Dr. Eneboe was concerned that the employee was now experiencing rather profound hearing loss on the left side and his balance problems were unchanged.  He believed the employee should undergo further evaluation at UCLA.

Thereafter, otolaryngologist Jeffrey Harris, M.D. evaluated the employee at UCLA.  In his report dated August 3, 2000, Dr. Harris reported the employee had vertigo and imbalance, and would be an excellent candidate for a right-sided labyrinthectomy to abate the vestibular system on that side.

During a follow-up visit with Dr. Eneboe in September of 2000, the employee stated he had been working on tractor-trailer trucks to get them ready for sale, but he was having trouble.  The employee indicated that while driving one of the trucks in the yard, he put it in a ditch.  The employee also decided against the surgery recommended by Dr. Harris, though Dr. Eneboe felt the employee might need to reconsider surgery in the future.
 

The employee continued to receive psychiatric treatment at the Community Mental Health Center in Homer.  In a report dated February 22, 2001, Dr. Burgess  diagnosed a narcissistic personality disorder.

In March of 2001, Dr. Glass and neurologist Lawrence Zivin, M.D. examined the employee at the employer’s request.  During his evaluation with Dr. Zivin, the employee stated his shaking became worse after he began physical therapy in 1999.  According to the employee, he was given crutches around this time to, so he would feel steadier on his legs. 

Dr. Zivin initially suspected the current findings and associated history were spurious and embroidered, as the complaints and behavior were far out of proportion to the findings on examination, which yielded no clinical findings seen in individuals who have disorders of balance systems.  Dr. Zivin also reviewed surveillance videotapes dated August 25, 2000.  Dr. Zivin stated the videotapes show the employee clearing brush from both level and hilly ground, wielding a chain saw, bending, twisting, changing positions, standing on a log, and using his arms, head and neck in a variety of positions.  According to Dr. Zivin, there was no evidence on the tapes of any gait or balance dysfunction, impairment of posture, or impairment of the upper and lower limbs.  Dr. Zivin opined the employee was medically stable 3-4 months after his injury and could return to his job at the time of his injury.  However, assuming small, sporadic elements of imbalance, Dr. Zivin determined the employee should avoid unprotected heights.

Additionally, Dr. Glass performed a follow-up psychiatric examination on March 16, 2001, and reviewed surveillance tapes.  Dr. Glass determined that the employee was not credible in his reporting of symptoms and disability.  Moreover, Dr. Glass determined his previous diagnosis of conversion disorder was invalidated, and the appropriate psychiatric diagnoses were malingering and anxiolytic abuse or dependence.  According to Dr. Glass, the employee is able to work.

Neurologist May Huang, M.D., also examined the employee at the employer’s request.  Dr. Huang determined the neurologic exam and testing were not consistent with vestibular dysfunction, but rather secondary gain.  Dr. Huang found several features of the exam, such as weightbearing on one leg and a lack of nystagmus during symptoms of dizziness or visual disturbance, were not consistent with severe vestibular dysfunction such.  Dr. Huang concluded the employee’s imbalance was feigned, though there was profound hearing loss in the right ear.  Dr. Huang determined the employee was medically stable since August of 1999 and was not permanently and totally disabled from suitable employment.

Thereafter, on April 3, 2001, Dr. Eneboe reviewed surveillance tapes supplied by the employer and reported that the employee had significantly exaggerated his disability. Dr. Burgess also viewed the surveillance videotapes and reviewed the reports by Dr. Zivin and Dr. Glass.  He stated in a report dated April 3, 2001 that there were inconsistencies in the employee's presentation, and there is nothing from a psychiatric standpoint that limits him from returning to work.  

In a letter to employer’s counsel dated May 4, 2001, Dr. Williams, who previously repaired the employee’s perilymphatic fistula, opined, based on the video and other exams, that the employee does not apparently have balance problems due to vestibular injury.

After reviewing the above report by Dr. Williams, Dr. Eneboe stated in a chart note dated May 16, 2001, “As Mr. Grace’s ongoing physician, I feel the obligation to give Mr. Grace every benefit of the doubt, but in my own mind I have no disagreements with the conclusions drawn by Dr. Williams, and put forth in his letter.” 

Finally, in a letter dated June 4, 2001, Dr. Perkins stated :

I have reviewed the video on John Grace taken in August and September, and essentially, he shows normal physical activity.  His balance, coordination, and performance of complex motor tasks is essentially within normal limits, and I agree with the other observers that this would preclude him from having significant vestibular damage.  He also, during the course of the motor activity, does not show any tremor, and doesn’t show any evidence of myoclonic or seizure-like activity…As regards his EEG, his first EEG was essentially within normal limits.  The second EEG shows some mild abnormalities in the mainly right anterior temporal area, with some mild slowing and occasional sharp activity.  This is a non-specific finding . . . and probably would be read as within normal limits.

At a prehearing on April 11, 2001, the parties agreed to an SIME.  However, a dispute arose over whether the employer would be permitted to submit surveillance videotapes to the SIME physician.  A prehearing conference summary dated May 16, 2001 ammended the issues for hearing to include whether or not an SIME would be necessary at all. Thereafter, in its hearing brief and at the hearing, the employer objected to the SIME on the basis that recent medical records reflected opinion changes by the employee's physicians, nullifying previous disputes.  Specifically, the employer argued the employee’s attending physicians in this case, Dr. Williams and Dr. Gordon, do not dispute the opinions offered by Drs. Glass, Zivin, Huang and Mangham.  The employer contended there are no significant medical disputes to warrant an SIME, and additional SIME reports would not substantially clarify the record.
 

On the other hand, the employee argued there are sufficient medical disputes to warrant an SIME.  In an amended SIME form submitted on May 29, 2001, the employee asserted several medical disputes existed between Drs. Eneboe, Burgess, Harris, Williams, Garner, Fraser and Perkins, on the employee’s side, and Drs. Glass, Mangham, Zivin and Huang on the employer’s side.  The employee argued there are medical disputes regarding causation, compensability, treatment, degree of impairment and functional capacity.

In our July 10, 2001 interlocutory decision and order, AWCB Decision No. 01-0132, we found the employee must largely rely on earlier medical opinions offered by Dr. Williams, Dr. Perkins, Dr. Burgess and Dr. Eneboe, (in contrast to opinions offered Dr. Glass, Dr. Zivin, Dr. Mangham and Dr. Huang) to support his request for an SIME.  However, we found Dr. Williams, Dr. Perkins, Dr. Burgess, and Dr. Eneboe recently retreated significantly from their previous opinions.  Although we found some disagreements among the numerous opinions contained in the medical record, we find the parties have developed a full and extensive medical record to the degree that additional SIME report(s) would not substantially clarify the record.  In addition, we noted the employee failed to indicate what medical specialty was required for the requested SIME in his amended SIME form dated May 29, 2001.  Accordingly, we declined to exercise our discretion under AS 23.30.095(k) or AS 23.30.110(g) to order an SIME.    

On July 24, 2001, the employee filed a petition for reconsideration or modification of our July 10, 2001 decision.  The employee argued the employer should be bound to its earlier stipulation to an SIME, and the prehearing conference order.  He argued we exceeded our authority by contravening the prehearing conference order.  He argued we made errors of fact-finding: in implying the medical disputes were minor instead of significant; in finding that the employee's father referred him to Dr. Youngblood; and in finding the employee did not designate the specialty needed for an SIME physician.  He pointed out he had requested an SIME with ENT and Neurologist/Psychiatrist physicians in his two post-hearing SIME request forms.  He also argued we should view the surveillance videotapes to see whether they support the opinions of the physicians.  The employee also argued we should modify the decision under AS 23.30.130 based on the mistakes of fact cited above.

The employer filed an answer to the employee's petition on August 3, 2001.  It contended the parties never agreed on what issues to submit to an SIME, so there is no stipulation to which the employer should be bound.  It also argued the decision of whether or not to order an SIME is not in the control of the parties, but in our discretion.  It contended decision should not be reconsidered or modified because the record is already fully developed and an additional examination would not substantially assist the resolution of the case.  It also argued that our alleged errors of fact were not errors at all, or else harmless.

We closed the record to consider these pleadings when we next met, August 8, 2001.  All of the employee's contentions and arguments could be addressed under the reconsideration provision at AS 44.62.540, but only certain of the employee's arguments could be addressed under the modification provision at AS 23.30.130.
  Consequently, we elected to proceed under AS 44.62.540.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:



(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.



(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .

 
In response to the employee's petition for reconsideration, we have examined the record of this case, as well as our July 10, 2001 decision and order.  The petition asserts we made mistake of law and fact, and overstepped our authority.  Under AS 44.62.540, we elect to reconsider our decision in light of the parties’ additional arguments.  


I.  SHOULD WE ORDER AN SIME?

AS 23.30.135(a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the right of the parties…


AS 23.30.095(k) provides in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established  and maintained by the board...

Also, under AS 23.30.110(g) “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”   

We find subsection AS 23.30.095(k) and AS 23.30.110(g) are procedural in nature, and not substantive rights, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997).  We have wide discretion under subsections .095(k), and .100(g) to consider any evidence available, and to exercise our discretion when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims under AS 23.30.135(a).  
Whether or not the parties entered into a binding stipulation does not impede our exercise of discretion in the effort to best ascertain the rights of the parties.  8 AAC 45.170(f)(4).  

The employee argued we exceeded our authority by contravening a prehearing conference order.  The argument is spurious for two reasons: First, because the May 16, 2001 prehearing summary specifically modified the issues for our hearing to include the question of whether or not an SIME was at all necessary.  8 AAC 45.065(c).  Second, the ultimate discretion of whether or not to order an SIME is a responsibility vested with us.  AS 23.30.095(k), AS 23.30.005(f).  

From our review of the evidence in this case, and from our consideration of the employee's allegations of mistake of fact, we again find the parties have developed a full and extensive medical record.  Although we note various disagreements in the plethora of opinions by the numerous physicians, we find the medical evidence is so fully developed that one or more SIME reports would not substantially clarify the record.  We conclude an SIME would not substantially assist us in our duty to ascertain the rights of the parties under AS 23.30.135(a).  These findings and conclusion are dispositive.  See, e.g., Austin v. Tatonduk Outfitters, Ltd., AWCB Decision No. 98-0201 (August 5, 1998).   Accordingly, we will decline to exercise our discretion under AS 23.30.095(k) to order an SIME on the disputed issues. 

The employee also argued we should view the surveillance videotapes to see whether they support the opinions of the physicians.  The employee may preserve this argument for our consideration of the admissibility, meaning, and weight of the videotapes (and other forms of evidence) during the hearing on the merits of his claims.


ORDER

     The employee’s petition for reconsideration or modification is denied.  We reaffirm AWCB 

 Decision No. 01-0132 (July 10, 2001).


Dated at Anchorage, Alaska this 8th day of August, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Kathleen M. Snow,






     
Designated Chairman







____________________________                                






Philip E. Ulmer, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of JOHN M. GRACE employee / petitioner; v. F.S. AIR SERVICE, INC., employer; NATIONAL UNION FIRE INS CO OF PITTSBURGH, insurer / respondents; Case No. 199819852; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 2001.

                             

   _________________________________

      




                             Marie Jankowski, Clerk
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� Report of Injury dated 9/11/98.


� Providence emergency room records dated 9/11/98.


� Chart note by Dr. Williams dated 1/27/99.


� Dr. Gordon’s 7/12/99 report.


� Physical therapy report dated 8/26/99.


� Dr. Glass’s report dated 8/10/99.


� Report dated 9/22/99.


� Dr. Burgess’s report dated 9/24/99.


� MRI report dated 10/15/99.


� Physical therapy report dated 10/18/99.


� Dr. Gordon’s 3/1/00 chart note.


� Providence Alaska Medical Center record dated 4/28/00.


� Dr. Eneboe’s chart note dated 9/26/00.


� Dr. Zivin’s 3/26/01 report.


� Dr. Huang’s 4/2/01 report.


� In an affidavit dated 5/21/01, Janet Whetstone stated the surveillance videotapes totaled 3 hours 40 minutes.


� 	AS 23.30.130(a) provides:  	Upon its own initiative, or upon the applica�tion of any party in interest on the ground of a change in condi�tions, including, for the purposes of AS 23.30.175, a change in resi�dence, or because of a mistake in its determi�nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa�tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre�scribed in respect of claims in AS 23.30.1�10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins�tat�es, increases or decreases the compensation, or award compensation.
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