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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LORIE A. WELTE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA, DEPARTMENT OF

ADMINISTRATION

 (Self-insured)                           Employer,

                                                           Defendant.
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)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case Nos.  199300129, 199031121
        AWCB Decision No. 01-0157 

         Filed with AWCB Anchorage, Alaska

         on August 10, 2001


We heard this matter at Anchorage, Alaska on July 12, 2001.  Attorney Joseph Kalamarides represented the employee.  Attorney Kristin Knudsen represented the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether certain referrals by the employee's physician are barred pursuant to the terms of the October 24, 1996 compromise and release agreement (C&R).  


SUMMARY OF THE EVIDENCE

The employee worked for the Pioneer Home as a Housekeeper from 1984 through 1993.  On December 3, 1990, the employee injured her back doing laundry at work.  The employer accepted the claim until the employee returned to work on January 6, 1993.  On January 6, 1993, the employee slipped and fell, again injuring her back, neck and head.  The employee was treated and examined by numerous doctors, chiropractors, psychologists and other medical providers.  Ultimately, the employee was diagnosed by her medical providers as suffering from chronic pain syndrome.  The employer’s physician diagnosed the employee with somatoform disorder, unrelated to her work with the employer.  


Based on the disputes between the employee’s and the employer’s physicians, a second independent medical evaluation (SIME) was performed Douglas Smith, M.D.  In his December 19, 1995 report, Dr. Smith diagnosed the employee with “chronic pain syndrome with a heavy psychological component.”  Regarding recommended future treatment, Dr. Smith opined:


It would be my opinion that her primary treatment should be directed at the chronic pain syndrome. 


It is noted that she has been through a respected pain management program at Virginia Mason Clinic, apparently completing that in November of 1991.  I don’t think there is any indication for initiating a new pain management program at this time, although it was felt that further consultation with Psychologist Mike Rose would have been appropriate in January of 1993 by Dr. Hadley. 


I do think, however, that it is worth continuing the recommendations that came out of her pain clinic experience.  They would include having her on a self-directed exercise program, doing this on a regular basis, and including some type of aerobic conditioning as well as the usual stretching and strengthening exercises.  


It may also be necessary to consider having her maintained on some type of antidepressant medication, although this really would be at the option of her attending physician.


I am not aware of any evidence that continued passive treatments, be it chiropractor, physical therapy, or modalities are predictably beneficial in the long run for the treatment of chronic pain syndrome.  


Subsequently, the employee (through counsel) and the employer (through counsel) began settlement negotiations in the spring of 1996.  On October 21, 1996 the Board approved a C&R.  The C&R was prepared by the employee’s counsel.  The C&R provides at 4 - 5:


Both parties desire to resolve these claims.  The employer has agreed to pay the employee the sum of $15,540.00 in exchange for which the employee has agreed to waive her entitlement to future chiropractic treatment, psychiatric or psychological treatment, participation in a  pain management program, vocational rehabilitation and all other future workers’ compensation benefits, with the exception of medical treatment by an orthopedist.  Of the settlement sum, $15,000.00 is classified as permanent partial impairment compensation.   The balance of $540.00 constitutes payment for chiropractic care for a period of one year at a frequency of one visit per month at the cost of $45.00 per treatment.  

. . .


4.
In order to resolve all past, present, or future disputes between the parties with respect to compensation rate or compensation for disability, regardless of whether the same be temporary total, temporary partial, permanent partial, permanent total, penalties, interests, costs, or reemployment benefits, the employer will pay the employee the sum of $15,540.00.  In full consideration thereof, the employee accepts said compromise funds in full and final settlement and payment of all compensation, regardless of its nature, including disability compensation for temporary total, temporary partial, or reemployment benefits to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provision of the Alaska Workers’ Compensation Act.  It is agreed that the employer shall be responsible under the terms of the Alaska Workers’ Compensation Act for reasonable and necessary medical expenses incurred through treatment by an orthopedist and attributable to the injuries referred to herein.  Medical expenses for future chiropractic, psychiatric/psychological and pain management treatment are waived by the employee as set forth above.

. . . 


It is agreed that the employee’s injuries and disability, including any injuries and disabilities which arose prior to the injury referred to herein, are or may be continuing and progressive in nature and that the nature and extent of said injuries and resulting disability may not be fully known at this time.  This Compromise and Release shall be effective in discharging the employer al all liability of whatever nature for all past, present and future compensation benefits, with the exception of orthopedic treatment as set forth above.  


On March 7, 1998 the employee began treating with Edward Voke, M.D., a diplomate of the American Board of Orthopedic Surgery.  Dr. Voke diagnosed “Lumbar sacral strain – rule out herniated disk.”  In March 30, 1998 report, Dr. Voke noted:  “We talked briefly about fibromyalgia and I gave her a handout.  She identified numerous trigger points.”  Dr. Voke concluded:


I think this patient’s back pain has become chronic and a recent MRI shows nothing but some mild disc degenerative changes at L5-S1.  Her multiple tender points identified are more suggestive of a chronic myofacial pain condition.  Due to the fact that she has a slightly elevated ANA, I have referred her to a rheumatologist for a good once over and to help me confirm a diagnosis of fibromyalgia.  I did give her a handout on fibromyalgia, a pain chart, a video for exercise, and I suggested that there is a good prognosis if she follows our instructions.


Previously, the employee was seen by Cindy Lee, D.O.  Dr. Lee diagnosed:  “Lumbar syndrome with some degenerative changes at L5-S1.  This is more typical of a chronic myofacial fibromyalgia presentation at present.”  On April 14, 1998 the employer controverted all “Medical treatment that is not orthopedic physician”  noting “all chiropractic, psychiatric/psychological and pain management treatment were waived upon approval of the compromise and release agreement.”  


In response on April 30, 1998, Dr. Voke noted:  


I object to the [controversion] notice saying that the Compromise and Release Agreement approved by the Workers’ Compensation Board would only allow treatment rendered by a “orthopedic”. . . . 


In my absence, she was seen by Dr. Cindy Lee, who is an Osteopath-Primary Care Physician, who did see her in my office on two occasions in my absence.  Her MRI showed some mild degenerative changes and Dr. Lee felt that she probably presented with a chronic myofascial pain and did refer her to a rheumatologist because she had an elevated ANA.  She also felt that she was suffering from fibromyalgia.  She will be seeing Dr. Scholosstein on April 21st, 1998 regarding this situation.  


I entirely agree with the evaluation submitted by Dr. Lee which is very comprehensive and totally addresses her ongoing pain and problems that she has noted since 2/12/98.  She has a chronic medical condition and should be allowed to be examined by medical personnel as noted above.  Also, if she is allowed to be sent to Dr. James for further follow-up, he, of course is not an orthopedic surgeon.  An orthopedic surgeon in this case is not going to be able to help this lady as she certainly will not require lumbar surgery.  


I appreciate a re-evaluation of this situation as I do not feel that my office was properly notified at the time of her first visit on March 7th, 1998, that the only medical personnel allowed to see this lady covered under Workman’s (sic) Compensation would be an orthopedic surgeon.  




In her October 16, 1998 report, Dr. Lee diagnosed the employee with:  “Chronic myofascial pain secondary to industrial injury with recent increase of myoclonic spasms.”  Dr. Voke reiterated his opinion regarding the employee’s need for treatment in his October 23, 1998 report, noting:


Fibromyalgia being a chronic condition, takes a long time to get under control.  I think her orthopedic problem is basically as good as it is going to get and will not require surgery.


It is very important that Lori have a multi diciplinary approach to her treatment.  She will need to see a physical therapist and an occupational therapist as well as having heat and ultrasound treatments.  She also may need to go to a sleep laboratory to make recommendations regarding sleep abmormalities and possibly psychological treatment for severe stress and strains she might be undergoing. . . . Trigger point injections may be helpful.  


In his November 5, 1998 report Dr. Voke opined:


The patient needs a combined approach.  I refer her to Else Brady, United Physical Therapy for the fibromyalgia program.  I would like her to see Dr. Michael Armstrong, 277-1375, to evaluate and treat for fibromyalgia.  I think she is an appropriate candidate for his specialty of rheumatology as this is a chronic problem and goes back many years.  Also psychotherapeutic counseling would be of benefit.  


In his December 17, 1998 report, Michael Armstrong, M.D., diagnosed the employee with, in pertinent part:  “Fibromyalgia;  Suspected depression.”  Dr. Armstrong commented: 


There are no hard “cerebellar signs” on examination today and I suspect that the “tendency to fall” is on a conversion basis.  Recent laboratory studies from Dr. Lee’s office were requested.


Therapeutically, I would recommend continuing current medications and home program of stretching and continued efforts at strengthening as well as conditioning exercises.  


The employee asserts that treatment by Dr. Lee was “in loco tendum,” or treatment provided in Dr. Voke’s absence. More importantly, the employee argues that she did not waive her entitlement to treatment for referrals from her orthopedic doctor.  Therefore, the employee argues the employer should pay for her diagnostic testing, physical therapy, prescriptions, and referrals to specialists by her orthopedist.  The employee acknowledges that she has waived medical care related to the pain management program, but asserts that she has not waived treatment for chronic pain associated with her back injury.  The employee also seeks an award of attorney’s fees and costs. 


The employer argues it is not required to pay for treatment provided by Dr. Lee, an osteopath, pursuant to the terms of the C&R.  Moreover, the employer asserts it is not liable for any treatment associated with the employee’s chronic pain complaints or her psychological treatment.  The employer asserts that fibromyalgia is a chronic pain disorder, and any treatment for this condition has been waived. The employer asserts the employee’s claims for additional medical treatment (other than that done by an orthopedic specialist) be denied and dismissed. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Blanas v. Brower Co., 939 P.2d 1056, 1061 the Alaska Supreme Court held:


Even though the legislature did not expressly give the Alaska Workers’ Compensation Board authority to set aside a C&R for fraud, we conclude that the power to do so has “by implication, been conferred upon it as necessarily incident to the exercise” of the adjudicatory power expressly granted.  

We find that if we have the power to set aside a C&R, we also have the power to interpret the terms approved by the Board.  A contract (such as a C&R) is to be construed according to the intent of the parties, which is a question of fact.  Schmidt v. Lashley, 627 P.2d 210, 203 n.4, 204 n.7 (Alaska 1981).  In Craig Taylor Equipment v. Pettibone Corp., 659 P.2d 594, 597 (Alaska 1983), the Alaska Supreme Court stated:



Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party.  Arctic Contractors, Inc. v. State, 564 P.2d 30 (Alaska 1977); Wessells v. State, Department of Highways, 562 P.2d 1042 (Alaska 1977); Day v. A & G Construction Co., 528 P.2d 440, 443-46 (Alaska 1974).  In ascertaining  the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions.  Wright v. Vickaryous, 598 P.2d 490 (Alaska 1979); Stordahl v. Government Employees Insurance Co., 564 P.2d 63 (Alaska 1977); Hendricks v. Knik Supply, Inc., 522 P.2d 543, 546 (Alaska 1974).  See also George Hogg v. Nabors Alaska Drilling, AWCB Decision No. 87-0164 (July 27, 1987).  We  will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.


Professor Larson discusses in his treatise the general rule, in the majority of jurisdictions, on construing agreements:  "A settlement covers only those claims or rights that are specifically mentioned in the agreement."  3 A. Larson, Workmen's Compensation Law section 82.51, p. 15-1210 (1996).  Under Taylor, 659 P.2d 594, we look to the agreed settlement to ascertain the reasonable expectations of the parties.  Therefore, we must determine whether by signing the C&R, referrals by an orthopedist to a non-orthopedist specialist is a reasonable expectation of the parties.  


AS 23.30.095(a) provides in pertinent part:  “Referral to a specialist by the employee’s attending physician is not considered a change in physicians.”  We find the employee could reasonably infer from the language of the C&R that referrals by her orthopedic surgeon remained “open.”  At the bottom of page four, the C&R provides:  “Medical expenses for future chiropractic, psychiatric/psychological and pain management treatment are waived by the employee as set forth above.”  Above, also on page four, the C&R provides in pertinent part:  “The employer has agreed to pay the employee the sum of $15,540.00 in exchange for which the employee has agreed to waive her entitlement to future chiropractic treatment, psychiatric or psychological treatment, participation in a pain management program, vocational rehabilitation. . .”  


We find the employee specifically waived certain medical treatment (psychiatric, chiropractic, etc.), and also waived treatment for a pain management program.  Under section .95, we find referrals from attending physicians are specifically permitted under the Act.  We find the C&R clearly waives any treatment referred for chiropractic, psychiatric, psychological, or participation in a pain management program, however, we find that any reasonable and necessary referrals for other types of treatment or specialties (from her orthopedic attending) to be allowed under the provisions of the C&R.  


To find or to conclude otherwise, would too severely hobble the employee’s treating physician’s ability to treat.  The orthopedic attending could theoretically be precluded from sending the employee to a radiologist, a neurologist, pharmacist, physical therapist, or, for that matter, to a rhuematoligist.  Of course, parties may agree to limit the compensability of referrals ina C&R.  However, in this case, the C&R was silent as to referrals, and we decline to construe the C&R as restricting referrals.


In Bloom v. Tekton, 5 P.3d 235, 238, the Alaska Supreme Court held, in pertinent part: 


In order to protect the injured worker's right to choose his attending physician, the Alaska Workers' Compensation Board has consistently interpreted the statute to allow an employee to "substitute" a new physician in circumstances where the current attending physician is either unwilling or unable to continue providing care. These "substitutions" do not count as changes in attending physicians:  even a worker who has already changed doctors may choose a new attending physician without the employer's consent if the current physician becomes unwilling or unavailable to treat. Moreover, when an attending physician refers a worker to a specialist, the worker may see the referral physician without running afoul of the statute's one-change rule.  (Footnotes omitted). 


We find based on Dr. Voke’s reports, that Dr. Lee saw the employee on a limited basis in Dr. Voke’s absence or his unavailability.  Accordingly, we conclude that Dr. Lee’s treatment (and associated referrals) are also compensable.  Whether any recommended treatment is reasonable and necessary, or attributable to the employee’s injuries, remains to be decided.


ORDER

The employee’s attending orthopedist’s referrals are not barred by the terms of the October 24, 1996 compromise and release agreement.  


Dated at Anchorage, Alaska this 10th day of August, 2001.
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Harriet Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LORIE A. WOLTERS-WELTE employee / applicant; v. STATE OF ALASKA, DEPARTMENT OF ADMINISTRATION, self-insured employer / defendant; Case Nos. 199300129, 199031121; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of August, 2001.

                             

   _________________________________

      




   Dennis L. Morgan, Clerk
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