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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DAVID J. SHEEHAN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

NORDSTROM INC.,

                                                  Employer,

                                                   and 

FIREMANS FUND INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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          FINAL

        DECISION AND ORDER

        AWCB Case No. 200005045
        AWCB Decision No.  01-0160

         Filed with AWCB Anchorage, Alaska

         on August 17 , 2001

We heard the employee’s claim for benefits on July 12, 2001 at Anchorage, Alaska.  Attorney Andrew Lambert represented the employee.  Attorney Richard Wagg represented the employer.  We held the record open until July 16, 2001 for Mr. Lambert to file a supplemental affidavit of attorney fees and costs with the board.  No supplemental affidavit was submitted, so we closed the record when we next met on July 18, 2001.


ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits from May 21, 2000 to August 9, 2000?

2. Is the employee entitled to medical costs incurred from June 1, 2000 to August 9, 2000?

3. Is the employee entitled to permanent partial impairment (PPI) benefits?

4. Is the employee entitled to interest on benefits?

5. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE

The employee injured his back and neck on March 24, 2000 while working for the employer as a women’s shoe salesperson.  The employee experienced neck and back pain after he slipped on ice while he moved a table from outdoors into the store.
  The employee’s claim was accepted and the employer paid $4,698.41 in TTD benefits and medical costs of $495.00.


On May 10, 2000, the employer filed a controversion notice denying the employee continuing TTD benefits based on the treating physician’s opinion dated May 3, 2000 that the employee could have returned to work within one week of his last treatment date of April 19, 2000 and would be medically stable six to eight weeks from the first date his of treatment, which was May 24, 2000.  Later, the employer filed another controversion notice on June 5, 2000.  The employer denied all benefits based on the employer’s May 19, 2000 independent medical evaluation (EIME) report written by Richard L. Peterson, D.C., Lynne Bell, M.D. a neurologist, and Holm W. Neumann, M.D. an orthopedic surgeon that stated the employee needed no further treatment, did not suffer a permanent partial impairment, was medically stable, and could return to work.


The employee filed a workers’ compensation claim on June 1, 2000 disputing the results of the EIME report.  The employee claimed TTD, PPI, medical costs, reemployment benefits, interest and asked the board for a second independent medical evaluation (SIME).  The employer filed another controversion notice on June 21, 2000 denying all benefits for the same reasons stated in its June 5, 2000 notice.  The employer also answered the employee’s June 1, 2000 claim, admitting to TTD from March 30, 2000 through May 20, 2000 and medical costs through May 19, 2000.  In addition, the employer denied that the employee was entitled to TTD benefits from May 21, 2000, medical costs after May 19, 2000, reemployment benefits, or interest.


The employee filed a worker’s compensation claim July 7, 2000 for TTD fromMay 21, 2000 and continuing, PPI, medical costs, transportation cost, interest, attorney’s fees and costs.  The employer filed a controversion notice on August 22, 2000 denying all benefits, based on the opinion of its physicians that the employee was medically stable, released to regular work, needed no further medical treatment and had no permanent impairment.
The employee initially sought chiropractic treatment from Robert Murray, D.C., on March 30, 2000.  The employee complained of neck and back pain with headaches.  Dr. Murray diagnosed the employee with cervical and lumbar facet dysfunction with myofascial trigger-point syndrome, which was due to his slip on the ice at work.  On April 7, 2000, Dr. Murray took the employee off work.  Dr. Murray reevaluated the employee on April 18, 2000 and continued to restrict him from work.  Dr. Murray, who treated with employee the next day, recommended the employee seek chiropractic treatment at least once a week while he was on vacation.  On April 26, 2000, Dr. Murray released the employee for modified work duty.


On May 3, 2000, Dr. Murray responded to correspondence from the employer’s insurer, stating that the employee needed to get treatment at least once a week while he was away on vacation, and that hypothetically, the employee could have returned to work within one week of his last treatment date of April 19, 2000.  Further, he opined that the employee would be medically stable six to eight weeks from his first date of treatment, and that the employee’s long flight schedule during vacation could aggravate his injury.  


On May 1, 2000, the employee sought chiropractic treatment from the Chiropractic Health Center in St. Thomas, U.S. Virgin Islands.  The employee complained of low back pain, neck pain, and paresthesia into the legs and right arm.  A letter
 from the center dated May 9, 2000, noted that the employee was diagnosed with cervical and lumbar facet dysfunction accompanied myofascial trigger point syndrome and that traveling may exacerbate his condition.  The letter noted that the employee’s prognosis was guarded because of the duration of his symptoms and the difficulty in getting consistent care.  The letter recommended that the employee continue chiropractic care and start an exercise program when he returned to Alaska.  The employee also sought treatment from William K. Soileau, D.C., in New Orleans, Louisiana. on May 9, 10, 11, and 12, 2000.  The employee’s complaints were numbness, tingling and radiating pain in his right arm and leg.  Dr. Soileau diagnosed the employee as suffering from a sprain, paresthesia and myofacilitis and released the employee to modified work duty on May 12, 2000.  On May 16 and 17, 2000 the employee also sought chiropractic care in Cicero, Ill. from Dr. Wiess of Cicero Chiropractic.  The employee complained of headaches, numbness on the right side of his face, neck pain and stiffness, low back pain, and intermittent bilateral numbness in the posterior area of his thighs.  Dr. Weiss opined that the employee’s symptoms were due to his work injury, that the employee should not return to work and seek additional diagnostic work up.


On May 18, 2000, the employee treated with Dr. Murray.  Upon reexamination, the employee complained of neck and lower back pain, and headaches.  Dr. Murray indicated that the employee was released to modified work duty in correspondence dated May 18, 2000 from the insurer.  He also referred the employee to Edward M. Voke, M.D.  


The employee treated with Dr. Voke on the same day, May 18, 2000.  According to Dr. Voke’s medical report, the employee told Dr. Voke he twisted his spine and had pain in his lower back that radiated into his back thighs with numbness in both legs.  Dr. Voke diagnosed the employee as having a cervical lumbosacral strain.  X-rays indicated the employee’s cervical spine were within normal limits.  Dr. Voke ordered a Magnetic Resonance Imaging (MRI) test for a more specific diagnosis on the employee.  He also prescribed physical therapy three times per week for a month and took the employee off of work duty until May 25, 2000.


The employee was examined by the employer’s physicians, Richard L. Peterson, D.C., Lynne Bell, M.D. a neurologist,  and Holm W. Neumann, M.D. an orthopedic surgeon, for an EIME on May 19, 2000.  The panel of physicians diagnosed the employee as having a history of cervical, thoracic, and lumbar strain.  The doctors had no recommendations for further treatment.  They found the employee’s current complaints are not directly related to the work injury, and that he should have improved by the time of the examination.  “Thus, on an objective bases, we cannot attribute his present symptomatic complaints to his reported [work] injury.”  (May 19, 2000 EIME report, page 6.)  Further, the EIME panel opined the employee suffered no permanent impairment based on the employee’s subjective complaints and he could have returned to work at the time of his injury.


On May 22, 2000, the employee underwent a MRI exam on his cervical spine area.  The MRI test results indicated that the employee had a minimal central protrusion of the C5-6 disc that was slight eccentric of the left.  The EIME panel reviewed the employee’s test results on May 24, 2000 and opined that the findings were inconsequential and could not be the cause of the employee’s symptoms.


On May 25, 200 for a follow up visit, Dr. Voke recommended that the employee continue with his treatment and not work for two and a half weeks.  On June 13, 2000, the employee saw Dr. Voke for a second follow up visit.  In his chart notes, Dr. Voke recommended that the employee continue with physical therapy, noting that “[i]t is hoped that the physical therapy will negate his chances of surgery.” Dr. Voke signed a disability status form on June 13, 2000, which kept the employee off work until July 5, 2000.  Dr. Voke also answered correspondence dated June 13, 2000 from the insurer indicating that the employee had not reached medical stability and needed further physical therapy.


On July 5, 2000, the employee saw Dr. Voke for a third follow up visit.  At this visit, the employee still complained of constant pain of the cervical spine with some numbness in the lateral part of the right arm and right side of his face.  Dr. Voke recommended the employee be off work and continue physical therapy for another month.  


On August 9, 2000, the employee returned for a follow up visit with Dr. Voke.  Dr. Voke’s medical note indicated that the employee was medically stable but restricted him to light duty and lifting of 25 pounds or less.  Dr. Voke gave the employee a 5% PPI rating of the whole person for the “lumbar spine not operated,” according to the American Medical Association Guides to the Evaluation of Permanent Impairment, (AMA Guides), 4th edition.   However, Dr. Voke also responded to a letter from the employee’s attorney dated July 11, 2000 and indicated that the employee was not medically stable and would experience less pain as he improved.  Shortly thereafter, the employee moved to Chicago, Illinois.


The employee went to Neil L. Pitzer, M.D., in Englewood, Co. for a board ordered second independent medical evaluation (SIME) on December 27, 2000.  In his review of the employee’s medical records and physical examination of the employee,  Dr. Pitzer’s diagnosis was that the employee suffered from “a mild sensory disturbance in the right C-5 dermatone, but [his] facial nerve sensory deficits that cannot be explained by cervical MRI or his mechanism of injury…he most likely has a mild facet syndrome which should respond to specific exercise program…”  (December 27, 2000 SIME report, page 4.)  Dr. Pitzer did not find any definitive evidence of cervical radiculopathy based on remainder of his neurologic examination of the employee.  Dr. Pitzer was not of the opinion that the employee’s work injury caused the employee’s disc herniation or his neck pain.  He opined that the employee’s pain was muscular in origin and that physical therapy was the best treatment to resolve his symptoms.  Dr. Pitzer recommended three to four sessions of physical therapy for the employee to be instructed on a home exercise program, but did not recommend further chiropractic care. He opined that the employee was “either medically stable when he returned to normal work activities in August or he will be medically stable after the limited physical therapy program.”  Dr. Pitzer also determined that the employee’s lumbar spine examination was normal.  


However, Dr. Pitzer opined that the employee’s spinal strain and right scapular myofascial pain were related to his work injury and should have resolved without significant difficulty.  Dr. Pitzer did not give a PPI rating for the employee’s lumbar spine but did give a 5% PPI rating for the cervical spine.


At the hearing, the employee testified that on March 24, 2000 he moved a table weighing 60 to 80 pounds from the employer’s storage area, ½ block away from the store.  He testified that he slipped on ice and twisted his lower back and neck as he carried the table.  He had no prior neck or lower back problems before his work injury.  The employee had no immediate pain and continued working that day.  On March 25, 2000, the employee felt pain and numbness in his lower back with headaches and left work early.  The next day, the employee reported that he had muscle spasms in his upper and lower back with numbness to his face.  The employee did not return to work.


The employee had a preplanned vacation and was advised by Dr. Murray on April 19, 2000 to seek chiropractic care during his trip.  The employee was not able to seek care in Orlando, Florida but did get chiropractic care in St. Thomas, New Orleans, and Cicero.  The employee testified that after his vacation he returned to Dr. Murray who referred him to Dr. Voke with whom he  treated with on May 18, 2000.  Dr. Voke took the employee off work for one week.  On a follow-up visit May 25, 2000, the employee testified that Dr. Voke told him not to work for one month and recommended that he participate in physical therapy.  The employee further testified that the physical therapy helped alleviate his pain and that he continue a home exercise program.  The employee testified he returned to work on August 11, 2000 after Dr. Voke released him for work.


The employee argues that the employee’s claim is compensable based on the medical reports of Drs. Murray, Soileau, Weiss, Voke, and Pitzer who indicated that the employee suffered a lumbar strain related to the work injury.  In addition, all of the doctors except Dr. Pitzer also diagnosed the employee with a cervical strain related to his work injury.  The employee argues that he is entitled to TTD benefits from May 21, 2000 to August 9, 2000 when Dr. Voke and Dr. Pitzer felt that the employee reached medical stability.  The employee argued that he is entitled to a 5% PPI rating based on the determination of Drs. Voke and Pitzer.  He argued he is due interest on unpaid benefits. The employee’s attorney filed an affidavit of attorney fees and costs on July 3, 2001, outlining $3,360.00 in attorney fees, $1,410.00 in paralegal fees, and $108.83 in costs.



The employer admitted the compensability of the employee’s claim for his strained back and neck.  However, the employer disputes the employee’s claim for additional TTD and PPI rating. The employer argued that the employee is not entitled to additional TTD benefits based on the medical evaluation of the employer’s panel of doctors that stated the employee reached medical stability on May 19, 2000 and had suffered no permanent impairment.  The employer argued the employee’s objective medical evidence showed that he was medically stable based on the statutory definition of medical stability in AS 23.30.395(21).  The employer further argued that based on the objective medical reports on the employee, neither Drs. Voke nor Pitzer could have logically arrived at a 5% PPI rating for the employee, and that a careful review of the AMA Guides, 4th ed. indicated that the employee has instead a 0% PPI rating; and therefore was not entitled to PPI benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Temporary total disability (TTD) and medical benefits from May 21, 2000 to August 9, 2000.


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent party, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”


The presumption of compensability under AS 23.30.120(a) applies to any claim for compensation pursuant to the workers’ compensation statue.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  Applying the presumption of compensability is a three-step process. Louisana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  Generally in the first step, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.”  Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.”  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865,871 (Alaska 1985).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer.


We find the employee established the preliminary link in this case, based on his testimony and the medical reports of Drs. Murray and Voke. Dr. Murray diagnosed the employee with cervical and lumbar facet dysfunction with myofascial trigger-point syndrome which was due to his March 24, 2000 work injury.  Dr. Voke also diagnosed the employee as having a cervical lumbosacral strain.  Accordingly, the presumption of compensability attaches to his claim for additional benefits.


In the second step, we must determine whether the employer has met its burden of producing contrary evidence.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must proceduce substantial evidence that injury was not work related. DeYonge v. Nana/Marriott, 1 P.3d 90, 94 (Alaska 2000) (citing Smallwood, at 316).  Substantial evidence is evidence that a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044 (Alaska 1978) (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.  Veco v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.  Id. at 870.


The employee’s first treating physician, Dr. Murray, stated that the employee needed to get treatment at least once a week while he was away and that hypothetically, the employee could have returned to work within one week of his last treatment date of April 19, 2000.  Further, Dr. Murray opined that the employee would be medically stable by May 19, 2000 and that the employee’s long flight schedule during his vacation could aggravate his injury.  When the employee sought chiropractic treatment in St. Thomas, the chiropractor that treated him noted the employee’s travel may exacerbate his condition. (May 9, 2000 letter from the Chiropractic Health Center.)  On May 18, 2000, Dr. Murray released the employee to modified work duty.  The EIME physicians diagnosed the employee as having only a cervical, thoracic, and lumbar strain.  The employer’s doctors had no recommendations for the employee to get further treatment, adding that he should have improved as of the date of their examination of the employee which was May 19, 2000.  The SIME physician, Dr. Pitzer, diagnosed the employee as suffering from “a mild sensory disturbance in the right C-5 dermatone, but [his] facial nerve sensory deficits that cannot be explained by cervical MRI or his mechanism of injury…he most likely has a mild facet syndrome which should respond to specific exercise program…”  (SIME report, page 4, dated December 27, 2000.)  We find the employer presented substantial evidence to overcome the presumption of compensability.


In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence.  Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


We have weighed the evidence presented in the medical records, as well as the testimony of the employee.  We find the preponderance of the evidence demonstrates the employee was not disabled after May 18, 2000.  We find that Dr. Murray did not change his opinion regarding the employee’s date of medical stability after he treated the employee on May 18, 2000.  Dr. Murray still opined that the employee was medically stable and could return to modified work. We find that Dr. Voke indicated the employee’s x-rays were within normal limits, and that the EIME physicians determined that the employee’s MRI test results showed minimal disc herniation but did not correlate with the employee’s reported symptoms.  We find that the EIME physicians were of the same opinion as Dr. Murray that the employee was medically stationary and could return to work as of the date they examined the employee, which was May 19, 2000.  We also find persuasive Dr. Pitzer’s December 27, 2000 opinion that the employee’s lumbar pain was referred from the cervical and scapular area and not from any specific lumbar injury.  While Dr. Pitzer opined that the employee’s injury could have caused a spinal strain and pain in the scapular area, he also thought it should have resolved without difficulty.  Although Dr. Pitzer recommends additional physical therapy, he prescribes it for the employee’s neck pain which he determined was not caused by the employee work injury.  We find that the objective evidence of the employee’s physical condition had not changed after May 18, 2000.  Therefore, we conclude the employee’s work injury resolved by May 18, 2000.  Consequently, we conlcude the employee is not entitled to additional TTD benefits.

B.
Medical Benefits.


Under AS 23.30.095(a), an employer has the duty to furnish medical treatment “for the period, which the nature of the injury or the process of recovery requires.”  The presumption of compensability applies to claims for additional medical treatment. Carter, 818 P.2d at 665.  The presumption also applies to claims for continuing medical care for palliative treatment.  Adamson v. University of Alaska, 819 P.2d 886, 894 (Alaska 1991).  Any medical treatment within the first two years of injury must be reasonable and necessary to be payable under subsection 95(a).  See Phillip Weidner & Associates, Inc. v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).  In this case, the disputed medical treatment and recommended physical therapy had been provided by Dr. Voke.  The medical reports of Drs. Voke and Pitzer recommended physical therapy for the employee’s neck and back pain.  We find the record contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee.  


To overcome the presumption of compensability once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000).  The employer has the burden of proving the employee’s medical care is unreasonable, unnecessary and outside the scope of accepted medical practice to rebut the presumption of compensability of medical benefits.  Hibdon at 731.  In our review of the record, we cannot find medical evidence to show the employee’s claimed medical benefits were not reasonable, unnecessary, or outside medically acceptable medical practice.  We find that the employee told Dr. Voke he twisted his spine and had pain in his lower back that radiated into his back thighs with numbness in both legs.  Dr. Voke prescribed physical therapy three times per week for a month and took the employee off work duty until May 25, 2000.  We find that the EIME physicians acknowledged the employee still had symptomatic complaints, although no further treatment was necessary.  (May 9, 2000 EIME report, page 4.)  We also find that on December 27, 2000 Dr. Pitzer’s opinion was the employee’s pain was muscular in origin and that physical therapy was the best treatment to resolve his symptoms. Therefore, we conclude the employee is entitled to medical benefits under AS 23.30.095(a). 

C. Permanent partial impairment (PPI) benefits.


AS 23.30.190 provides in pertinent part: “In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee’s percentage of permanent impairment of the whole person.”  As noted earlier, the presumption of compensability applies to all claims for benefits.  Meek, 914 P.2d 1279-1280.  The presumption attaches if the employee establishes a preliminary link between his employment and injury.  Wien Air, 807 P.2d at 474.  In this case, Dr. Voke’s opinion was that the employee was medically stable and gave him a 5% PPI rating for the lumbar spine in a medical note dated August 8, 2000.  We find this sufficient evidence to raise the presumption of the compensability of the employee’s claim for PPI benefits.


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Grainger, 805 P.2d at 997.  When faced with conflicting medical opinions under the substantial evidence test, we can elect to rely on one medical opinion over another.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993).  The SIME physician, Dr. Pitzer opined that the employee’s lumbar strain and right scapular myofascial pain was related to his work injury and should have resolved without significant difficulty.  Dr. Pitzer was of the opinion that the mechanism of injury did not cause the employee’s disc herniation or neck pain.


Since Dr. Pitzer’s opinion was that the employee’s pain was muscular in origin; he recommended physical therapy was the best treatment to resolve the employee’s symptoms.  Dr. Pitzer did not give a PPI rating for the employee’s lumbar spine because his opinion was that the employee had no significant lumbar spine abnormality.  Dr. Pitzer did give the employee a 5% PPI rating for the cervical spine based on the employee’s persistent cervical spine pain and numbness, but Dr. Pitzer had indicated that the employee’s cervical spine pain could not have been caused by his work injury.  We find that this is substantial evidence to rebut the presumption of the employee’s entitlement to PPI benefits.  We also note inconsistency with Dr. Voke’s August 9, 2000 5% PPI rating for the employee.  On the same day,  Dr. Voke checked off a “no” response in a letter from the employee’s attorney that asked if  the employee was medically stable but then indicated the employee had a 5% PPI rating.  Based on this inconsistency, we give less weight to Dr. Voke’s opinion.

In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence, the belief that the asserted facts are probably true.  We have weighed all of the evidence presented at the hearing and in the case  We are not persuaded the preponderance of the evidence demonstrated that the employee was permanently impaired by his work injury.  We find that Dr. Voke gave the employee 5% PPI for the lumbar spine on August 9, 2000.  However, Dr. Voke did not provide an explanation for the 5% PPI rating.  Moreover, we find that Dr. Voke noted earlier, on May 18, 2000, that the employee did not have any muscle spasm and his x-rays were within normal limits.  Under the AMA Guides, 4th ed., physicians assessing the employee’s spine are directed to use the “Diagnosis-Related Estimates (DRE) Model if the employee’s condition is one of those listed in Table 70 on page 108.  Based on the Dr. Voke’s medical notes, the employee’s impairment would have been instead in “DRE Lumbosacral Category I.”   “Category I” is described as where the employee does not suffer from muscle guarding, any significant loss of structural integrity on lateral flexion and extension roentegenograms (x-rays), and has no indication of impairment related to his injury.  A 0% whole person impairment is assigned to this category.  Consequently, we find that Dr. Voke’s 5% PPI rating for the employee’s “lumbar spine not operated” is ambiguous and difficult to justify based on the employee’s medical records.  Therefore, we conclude the employee is not entitled to PPI benefits.

D. Attorney’s fees and costs.


AS 23.30.145 states, in pertinent part:


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it be comes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We read subsection .145(b) literally, finding that there are three separate scenarios under which we may award attorney’s fees under this subsection.  First, an employer fails to timely controvert.  Second, an employer may fail to pay compensation or other benefits.  Third, the employer may otherwise resist payment of compensation.  Accordingly, we find that a timely controversion does not preclude an award of attorney’s fees and costs under the last two scenarios or AS 23.30.145(b).  We find the employer did not pay the employee’s medical benefits by filing a timely controversion, and conclude we may award attorney fees and costs under subsection .145(b).


Subsection .145(b) requires that the attorney’s fees and costs awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  We find practice in the workers’ compensation forum to be contingent upon prevailing upon issues presented to the Board.  We find the employee’s counsel has practiced in the specialized area of workers’ compensation law for several years.  We find the employee’s counsel to be qualified counsel on par with other well-qualified counsel who were awarded $200.00 and $215.00 per hour respectively, Winchester v. Superior Builders, AWCB Decision No. 01-0084 (May 1, 2001).  In light of Mr. Lambert’s expertise and experience, and the contingent nature of workers’ compensation practice, we find $200.00 per hour to be a reasonable hourly rate for Mr. Lambert.  In this case, we find that the employee prevailed on his claim for medical benefits.


We find the medical issues to be complicated, and required a second evaluation at the request of the Board.  We find medical benefits to be a valuable, considerable benefit to the employee. Egemo v. Egemo Constr. Co., AWCB Decision No. 98-0116 (May 11, 1998).  We also find that the employee did not succeed in his claims for TTD or PPI benefits.  Nonetheless, as discussed in Egemo at 10-11, a different panel awarded attorney’s fees under section .145(a) at 100% of all medical benefits the employee’s counsel successfully argued.  We also find medical (and reemployment benefits), are guarded and protected more closely by the board, and are viewed differently than pure monetary benefits.  8 AAC 45.160(e).   Based on the increased importance afforded medical benefits, we will apportion an award of attorney’s fees at 50% of those claimed by the employee’s counsel.  


We calculate the employee’s fees as follows:  16.80 hours x $200.00 per hours = $3,360.00 x .50 = $1,680.  We find the legal assistant fees at $100 per hour and the 14.10 hours billed to be reasonable, for a total of $1,410.00 x .50 = $705.  We find all the costs claimed to be reasonable, necessary, and allowed under 8 AAC 45.180; we award 100% of the costs claimed, $108.83.  We conclude the employer shall pay the employee a total of $2,493.83 for attorney fees and costs

.

E. Interest

Our regulation 8 AAC 45.142(a) provides:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45010.  If more than one installment of compensation was due, interest must be paid from the date each installment of compensation was due, until paid.

In addition, the Supreme Court has repeatedly held that an employee is entitled to interest on a workers’ compensation award in recognition of the time value of the compensation. See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992) and Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Therefore, we conclude the employee is entitled to interest on the medical benefits awarded in this decision and order, from the dates at which these benefits were due.


ORDER
1. The employee’s claim for TTD benefits is denied and dismissed.

2. The employee’s claim for medical benefits is granted.

3. The employee’s claim for PPI benefits is denied and dismissed.

4. The employee’s claim for interest on the above awarded medical benefits is granted.

5. The employee’s claim for attorney fees and costs is granted in the amount of $2,493.83.


Dated at Anchorage, Alaska this 17th day of August, 2001.





ALASKA WORKERS' COMPENSATION BOARD
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Cecilia LaCara, Designated Chairperson







____________________________                                






Harriet Lawlor, Member







____________________________                                  






Steve Hagedorn, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID J. SHEEHAN employee/applicant; v. NORDSTROM INC., employer; FIREMANS FUND INSURANCE CO., insurer/ defendants; Case No. 200005045; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of August, 2001.

                             

   _________________________________

      





        Marie Jankowski, Clerk




�








� Report of Occupational Injury filed April 7, 2000.


� Compensation Report filed June 5, 2000.


� The letter was written by a Elizabeth Masiello, D.C., but signed by another chiropractor whose signature is illegible.
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