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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                                Juneau, Alaska 99802-5512

JOHN H. LINDEKUGEL, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

GEORGE W. EASLEY CO;

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON INSUR. CO.,

                                                   Insurer,

                                                   v.

FLUOR DANIEL ALASKA, INC.,

                                                  Employer,

                                                   and 

ALASKA PACIFIC ASSURANCE,

                                                  Insurer,

                                                            Defendants.
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         FINAL

       DECISION AND ORDER

       ON MODIFICATION

      AWCB Case Nos.  198101012, 198100384
      AWCB Decision No.  01-0162

      Filed with AWCB Anchorage, Alaska 

      on August 22, 2001


We heard the three petitions of George Easley Co. and its insurer to modify our September 28, 2000 decision and order on this case, AWCB Decision No. 00-0204, on August 7, 2001, in Anchorage, Alaska.  Attorney Patricia Zobel represented the employer George W. Easley Co., and its insurer, Providence Washington-AK (“Easley”).  Attorney Timothy McKeever represented the employer Fluor Daniel Alaska, Inc. and its insurer, CIGNA (“Fluor”).  Attorney William Soule represented the employee.  We closed the record at the conclusion of the hearing, on August 7, 2001. 


ISSUES

1.
Shall we modify AWCB Decision No. 00-0204 (September 28, 2001) under AS 23.30.130?


2.
Is Easley entitled to an offset of the employee’s permanent total disability ("PTD") benefits under AS 23.30.015(g),(h) & (j) for a settlement of a suit by the employee against his against his former attorney?  


3.
Is Easley entitled to an offset of the employee’s PTD benefits under AS 23.30.225(b) for the employee’s past receipt of Social Security Insurance (“SSI”) disability benefits?  


4.
Is Easley entitled to an offset of the employee’s PTD benefits for his receipt of settlement money from Fluor in a compromise and release agreement ("C&R”)?  


BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE

The 25 years of litigation in this case is complex; the medical record is extensive.  We here address only the evidence and procedure directly relevant to the petitions before us.  The employee injured his back on August 26, 1976, when he fell from a ladder while working for Fluor. He again injured his back while employed with Easley on October 8, 1981.  The employee filed Applications for Adjustment of Claim against both employers. 

After the Fluor injury, that employer provided temporary total disability (“TTD”) benefits, and the employee underwent several surgeries, including a neck fusion at C4-5 and C5-6 in January 1977 and two low back surgeries, a left L4-5 and L5‑Sl laminectomy on December 5, 1997 and a bilateral L5‑Sl laminectomy on March 16, 1978.  On November 10, 1978, Edward Voke, M.D., determined the employee was permanently and totally disabled as a result of the 1976 work injury. 


Nevertheless, the employee did not file a claim for PTD benefits and was never adjudicated as entitled to PTD benefits.  Thereafter, Fluor settled the employee’s claim in a C&R, approved by us on May 21, 1979.  In the C&R the employee waived all claims for benefits against Fluor, except for medical benefits, in exchange for $225,000.00.


Subsequently, the employee left Alaska and moved to Montana.  He applied for and received Social Security Administration (“SSA”) disability benefits. At a September 7, 2000 hearing the employee testified he gradually hardened himself to work by incrementally renovating his house, gardening, and yard work.  The employee testified in his December 20, 1995 deposition that his health was good, he felt good, and he sought virtually no medical attention from the time he left Alaska in 1979 until his accident at Easley in 1981.  (Lindekugel dep. at 133). 


In January 1981 the SSA required the employee to see its physician, John Davidson, M.D., to determine whether or not he was still disabled.  Dr. Davidson evaluated the employee in a report dated January 19, 1981, determining the employee had only a modest restriction of the cervical spine.  In response, the SSA determined the employee was no longer disabled, and the SSA disability benefits were terminated in March 1981.  The employee testified in the September 7, 2000 hearing that Dr. Davidson advised the employee during the January 19, 1981 examination that he was able to return to work. 


The employee returned to Alaska where he was still a member of the Carpenter’s Union Local 1281, and the union dispatched him to work for Easley.  The employee worked at the job six days in October 1981.  He was paid the union rate of over $20.00 per hour. 


While working on October 8, 1981, the employee was carrying a 75-pound 4’ x 8’ sheet of 3/4-inch plywood when he stepped on a loose piece of conduit tubing and fell down, injuring his back again.  He has not been employed since then. He filed a claim against Easley.  Easley initially paid $21,665.85 in medical benefits, but controverted the claim on October 29, 1981.  In an SSA determination dated February 13, 1984, the employee’s SSA disability benefits were reinstated effective April 1981, at the rate of $764.00 per month.  The SSA disability benefits eventually converted to SSA retirement benefits when the employee reached age 65, and those benefits continue to be paid through the present.


The employee was again treated by Dr. Voke, who performed an L‑5 laminectomy on February 2, 1982, followed by a bilateral Watkin's fusion, L4 to the sacrum, on February 17, 1982.  At the September 7, 2000 hearing, the employee testified he has subsequently undergone repeated surgical intervention, a total of over 20 surgeries for his spine condition and its complications.


In a January 13, 1982 deposition (Dr. Voke dep. #1), Dr. Voke testified that after treating the employee for his 1976 injury, he felt the employee was permanently and totally disabled from work. (Id. at 6).  He asserted that the employee's October 1981 injury "reexacerbated [an] existing condition and . . . his original problem has prevailed and . . . nothing substantially happened as a result of this injury . . . ." (Id. at 8).  However, in a medical report dated January 26, 1984, Dr. Voke indicated the employee’s 1981 injury was an aggravation of the 1976 injury.  In a subsequent deposition on September 9, 1992 (Dr. Voke dep. #2), Dr. Voke acknowledged he did not know of the employee’s medical condition for the period 1979 to 1981. (Id. at 6).  Dr. Voke testified the 1981 injury did not change the employee's condition, it simply drove the employee to seek attention at Dr. Voke's office.  (Id. at 11).  In a third deposition taken on January 31, 1995, Dr Voke testified the 1981 accident did not result in a new, detectable injury. (Dr. Voke dep. # 3 at 12), but he felt the 1981 accident "aggravated" the 1981 injury.   (Id. at 13, 19-20).  


In a deposition on August 9, 1994, physiatrist John S. Diggs, M.D., testified he saw the employee only once, on April 29, 1991, on referral for a rehabilitation treatment recommendation.   (Dr. Diggs dep. at 6, 9).  Dr. Diggs testified the employee's accident in 1981 substantially worsened his condition, and triggered his need for additional surgery.  (Id. at 21, 40).  


In a deposition on August 8, 1994, general practitioner Richard Nollmeyer, M.D., testified he treated the employee from July 3, 1984 through December 7, 1986.  (Dr. Nollmeyer dep. at 6, 12). Dr. Nollmeyer testified that, from his review of the medical records and the patient's history, he found the employee's injury at Easley produced a drastic change.  (Id. at 18).  He testified that, but for the 1981 injury, the employee would not be in his present condition.  (Id. at 52, 54-55).


In a deposition on August 9, 1994, family practitioner Curt G. Kurtz, M.D., testified he treated the employee with a variety of pain control medications from September 26, 1985 through 1987.  (Dr. Kurtz dep. at 12).  He testified the employee is unable to return to work.  (Id. at 126-128).  He found the employee's disabling condition is related to his 1981 injury at Easley. (Id. at 106-107, 138).  


At the September 7, 2000 hearing, the employee testified he saw no doctors in 1980 because his condition was improving.  The employee testified that after his injury on October 8, 2000, he never recovered to his physical condition at the time he began the work with Easley.  He testified he has not been employed since that injury.  He testified his compensation rate from the 1976 injury with Fluor was $357.00 per week.


The employee eventually filed a claim for benefits against Easley, and Fluor was also joined in the action.  However, on the scheduled hearing date of May 12, 1983, the case was continued because a settlement was proposed.  While on the record, the employee's former attorney agreed to dismiss Fluor and its insurer from the claim with prejudice, and the board approved the stipulation.  A compromise and release (C&R) settlement agreement was drafted and sent to the employee for his review, but on September 23, 1983 the employee wrote a letter, telling the insurer’s attorney he would not accept the C&R as written.


Another hearing was scheduled for March 14, 1984.  However, this case was also continued because another proposed settlement was reached.  A C&R was sent to the employee’s then attorney Gil Johnson on May 24, 1984, but that proposed C&R was never filed with us.  Finally, a C&R between the employee and Easley was filed on October 9, 1990.  In exchange for $45,000.00, the employee agreed to waive his right to all possible benefits under the Workers' Compensation Act, including payment for unpaid past and all future medical treatment.  We rejected that C&R as not being in the employee’s best interest.  AWCB Decision No. 91-0033 (February 6, 1991).


The employee brought a legal malpractice and negligence claim against attorney Johnson in 1994, concerning Mr. Johnson's handling of the employee's workers' compensation claim.  The employee settled with Mr. Johnson's estate for $75,000.00 on December 1, 1995.  The settlement also provided for an additional payment of $75,000.00 if the employee ultimately failed to secure workers' compensation benefits from Easley.  In our hearing on August 7, 2001, the employee's attorney in the malpractice suit, Michael Flanigan, testified the initial payment of $75,000.00 was for hardship arising from the mishandling of the employee's claim, not for lost workers' compensation benefits.  


The employee appealed our May 12, 1983 dismissal of Fluor.  The Alaska Supreme Court reversed and remanded our decision, reinstating the employee’s claim against that employer. Lindekugel v. Fluor, 934 P.2d 1307 (Alaska 1997).


The employee brought his claims against Easley to a hearing, and in Lindekugel v. George Easley Co., AWCB Decision No. 96-0406 (October 2, 1996), we found the employee had been permanently totally disabled by his work accident with Fluor, and had received compensation for that disability through his 1979 C&R.  We concluded an injured worker can be permanently totally disabled only once, and "cannot expect to receive payment for a second lifetime from a second employer." Id. at 3-4.  We also analyzed the claim under the “last injurious exposure rule,” finding the employee failed in that hearing to prove by the preponderance of the evidence that his work at Easley substantially aggravated his pre-existing condition.


The employee appealed our October 2, 1996 decision and order.  In Lindekugel v. George Easley Co., 986 P.2d 877 (Alaska 1999), the Alaska Supreme Court reversed and remanded our decision.  The Court concluded an injured worker can be permanently totally disabled more than once and can receive PTD benefits for more than one injury, and reversed us on that point.  Id. at 7.  Accordingly, it remanded the case to the board to reconsider the case under the last injurious exposure rule.  Id. at 8.


After his third deposition, Dr. Voke signed an affidavit dated December 21, 1999.  In the affidavit, Dr. Voke referred to having read the Alaska Supreme Court’s 1999 decision on this case, in which the court ruled an injured worker can be permanently totally disabled more than one time.  He noted the medical reports of Dr. James and Dr. Davidson show the employee had improved significantly by 1981.  He affied he had not seen all of the employee’s medical records at the time he gave his earlier opinions concerning the significance of the 1981 injury.  He affied the employee suffered a significant worsening of his medical condition and disability as a result of the 1981 accident.  In his fourth deposition on March 14, 2000 (Dr. Voke dep. #4), Dr. Voke testified he carefully read and considered the December 21, 1999 affidavit before signing it.   (Dr. Voke dep. #4 at 37). Dr. Voke testified, from reviewing the evidence, it appears the employee did recuperate and improve somewhat before he returned to work in 1981.  (Id. at 47, 56-57).  He testified the employee did not suffer a new injury in 1981, but aggravated his 1976 injury.  (Id. at 38).  He testified the employee did get worse after the 1981 injury.  (Id. at 47).


Fluor filed a petition with us, requesting we join, and the employee’s claims against Fluor and Easley into a single proceeding.  In AWCB Decision No. 99-0244 (December 2, 1999) we joined the employee's claims against Easley and Fluor in accord with our regulation at 8 AAC 45.040(d).  


On September 7, 2000, we considered the joined claims under the last injurious exposure rule, as directed by the Court.  In our decision on remand, AWCB Decision No. 00-0204 (September 28, 2000), we found Easley liable for all benefits due the employee after October 8, 1981, including ongoing PTD benefits.   We ordered Easley to pay PTD at benefits in the amount of $357.00 per week, medical benefits and related transportation, and interest.  We also ordered Easley to pay the employee $59,475.00 in attorney fees under AS 23.30.145(b) or statutory minimum fees under AS 23.30.145(a), whichever is greater, and $3,447.32 in legal costs.  We retained jurisdiction to consider arguments on additional issues for 30 days.


Easley timely appealed our September 28, 2000 decision and order.  In a November 13, 2000 Order in case number 3AN-00-3734 CIV, the Honorable Elaine Andrews stayed our decision and order, except for ongoing medical benefits and ongoing PTD.  Easley paid ongoing PTD benefits, but refused to pay statutory minimum attorney fees on those benefits.  The employee filed a claim for those attorney fees.  Easley contended the court’s order was clear on its face, and that the attorney fees were stayed pending the court’s review of the decision and order.  Easley argued the court's stay prevented our award of the fees or costs. In our interlocutory decision and order, AWCB Decision No. 01-0040 (March 5, 2001), we found we have no jurisdiction to modify Judge Andrews' November 13, 2000 order, and denied the employee’s claim.


However, Easley filed a Petition for Social Security Offset on February 9, 2001; a Petition for Modification and Offset re: Permanent Total Disability Benefits Paid Pursuant to 1979 Settlement on March 20, 2001; and a Petition For Modification and Dismissal on April 4, 2001; all requesting to modify or offset the amounts ordered in our September 28, 2000 decision and order.


We heard Easley’s petitions to modify and offset on August 7, 2001.  The briefing and oral arguments in this hearing were extensive.  We here recite only a brief synopsis.  In the hearing and in its memoranda, Easley argued we made a mistake of fact by ordering PTD from October 1981.  It contended the employee's settlement of his malpractice suit against his former attorney was a third-party settlement for which he did not secure written agreement by Easley, and that the employee's PTD benefits should be forfeited (or at least offset) under AS 23.30.015(h).  It cited a number of decisions from other jurisdictions on this issue.  See, e.g., McDowell v. LaVoy, 408 N.Y.S. 2d 148 (N.Y. App. 1978), aff'd 417 N.Y.S. 2d 255 (1979). 


Easley argued the employee's receipt of $225,000.00 under the terms of the 1979 C&R with Fluor should be treated as PTD benefits, and that amount should be prorated and ascribed to a period of time over which it would have been paid as periodic benefits.  It suggested two possible calculations of what we should assign as the weekly compensation rate and the period of compensation for those benefits.  It argued the Alaska Supreme Court ruled against double recovery in Wagner v. Stuckagain Heights, 926 P.2d 456 (Alaska 1996), when it refused to permit an employee to receive both PTD and permanent partial disability benefits from the employer simultaneously. 


Easley also argued it is entitled to a retroactive offset under AS 23.30.225(b) against any PTD benefits due to the employee, based on the employee's receipt of SSA disability benefits from April 1981 until those benefits were converted to SSA retirement benefits.  It asserted it is presently offsetting the ongoing PTD payments under AS 23.30.225(a) for the employee's receipt of SSA retirement benefits.  

 
Easley argued we contemplated modification and offsets of the amounts we awarded in our decision and order, because we retained jurisdiction for 30 days to consider additional arguments.  Because it appealed our decision within the 30 days, its right to raise these petitions was preserved.  It argued our rulings on these petitions would not interfere with any issues actually on appeal before the court, and that our rulings would serve judicial economy.  At the hearing it contended that, even if we declined to modify our decision under AS 23.30.130, we should address these pleadings as petitions filed independently of its appeal of our decision and order.  


Although it did not raise any of these issues in the hearing on the merits of the employee's claim on September 7, 2000, Easley argued that it did not waive its right to raise these issues in subsequent petitions.  Citing Wausau v. Van Bien 847 P.2d 584 (Alaska 1983), it argued these defenses would only be waived if it raised then failed to pursue them, and only if the other parties could show prejudice.   It argued it had never abandoned any of its defenses, and that the parties suffered no prejudice. 


In his brief and in the hearing, the employee argued these petitions are, in reality, all attempts to get us to modify our decision and order under AS 23.30.130, but that Easley offers no instance of a mistake of fact or change of condition on which to base a modification.  He also argued that Easley failed to raise the issues during the hearing on the merits of the employee’s claim, and that it should not be permitted to attempt to relitigate the case now.  He cites Esquiro v. H.C. Price, AWCB Decision No. 88-0211 (August 12, 1988).  He contends these petitions should be barred by the equitable doctrine of laches.  


He noted that the SSA determined he was disabled before his injury with Easley, and therefore his SSI disability benefits were not being paid for the same injury as his PTD benefits.  Consequently, there should be no offset: He cites Thompson v. Whitney Fidalgo Seafoods, AWCB Decision No. 89-0183 at 5 (July 18, 1989).  He argued there is no basis in law or equity to offset his PTD benefits with the proceeds from his unrelated 1979 C&R, the proceeds of which are not clearly PTD benefits, in any event.   


He argued the last injurious exposure rule requires Easley to bear the full responsibility for his PTD benefits since his 1981 injury, but that Easley’s attempt to offset the PTD benefits with the C&R proceeds is an attempt to apportion liability among the employers in this proceeding.  He argued the employee’s suit against his attorney was not a third-party action within the meaning of AS 23.30.015.  He cited several decisions from other jurisdictions in support of this point.  See, e.g., Eastman v. Messner, 721 N.E.2d 1154, 1158-1159 (Ill. 1999).


Fluor argued that the employee’s suit against his former attorney is not the kind of third-party litigation the statute contemplates in AS 23.30.015.  It argues there is no apportionment for liability in Alaska workers’ compensation law, so Easley should not be able to shirk its responsibility under the last injurious exposure rule.  It also notes the employee should not be permitted to secure a double recovery.  Consequently, any offset between the employee’s C&R proceeds and his PTD benefits should go to Fluor.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION

AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.


Our decision and order of September 28, 2000 awarded PTD benefits in specific amounts.  Because Easley's three petitions all bear on the amount of PTD benefits due, we are considering the petitions as requests for modification under AS 23.30.130(a).  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  We also apply AS 23.30.130 to changes in condition, including those affecting vocational status.  See Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  AS 23.30.135 provides us with general investigation powers, and responsibility, to best ascertain the rights of the parties.  AS 23.30.110(g) specifically authorizes us to conduct medical investigations needed to develop medical evidence, as needed.    


However, in this case, the employer simply petitions us to consider new arguments and new legal issues.  Although it refers to our award of PTD benefits as a mistake of fact, that award was a conclusion of law.  Whether or not our conclusions and awards were legally accurate, Easley asserts no actual mistake of fact in our September 28, 2000 decision and order, and asserts no change in conditions.  Considering the plain language of the statute, we find we have no basis on which to modify our decision and order under AS 23.30.130.  Accordingly, we will deny and dismiss Easley’s three petitions to modify. 


II.
DECISION AND ORDER ON APPEAL

AS 23.30.125(c) provides for the appeal of our decision and order to the Alaska Superior Court.  AS 44.62.560(a) provides, in part:  "Judicial review by the superior court of a final administrative order may be had by filing a notice of appeal in accordance with the applicable rules of court governing appeals in civil matters."  AS 44.62.570(f) provides:  "The court in which proceedings under this section are started may stay the operation of the administrative order or decision until (1) the court enters judgment;  (2) a notice of further appeal from the judgment is filed;  or (3) the time for filing the notice of appeal expires." 


We do not have authority to decide or act in a case contrary to a decision by the Alaska Supreme Court, or the superior courts.  Vetter v. Wagner, 576 P.2d 979, 980 (Alaska 1978).  Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability.  See Robles v. Providence Hospital, AWCB Decision No. 96-0432 (November 14, 1996), aff’d Robles v. Providence Hospital, 988 P.2d 592 (Alaska 1999); AS 23.30.110; AS 23.30.125.  However, if the court acts to take jurisdiction of an appeal, we will not interfere with the court's mandate by acting on any issue being considered by the court.  Vetter, 576 P.2d at 981; see Dunaway v. Silver Bay Logging, AWCB Decision No. 00-0187 at 11-12 (August 30, 2000).  If the court is addressing an appeal, we cannot permit the parties to attempt to raise new issues or arguments before us in an attempt to "take a second bite of the apple" and relitigate our decision and order.  Robles, 988 P.2d at 597-598.  Once the court has remanded a case to us, the court’s decision is the controlling law of the case. Vetter, 576 P.2d at 980-981. 


In the instant case, the Alaska Supreme Court specifically directed us in its remand to “give the board an opportunity to reconsider Easley’s liability” under the last injurious exposure rule.  Lindekugel v George Easley Co., 986 P.2d at 887.  In accord with the court’s order, we decided the case, awarding a number of specific benefits, including the payment of $357.00 per week in PTD benefits since 1981.  Our decision is now on appeal, and stayed by court order.  We find Easley’s petitions ask us to modify a specific order which the Alaska Superior Court has (at least partially) stayed, and which is being examined by the court on appeal.  Even if we could find grounds on which to act under AS 23.30.130, we would decline to attempt to interfere with the court’s review.  Robles, 988 P.2d at 597-598.


III.
THE MERITS OF THE PETITIONS FOR MODIFICATION

Even if we could find a basis under AS 23.30.130 on which to modify our September 28, 2000 decision and order, or grounds on which to act despite the court's stay and the pending decision of the court, we would deny and dismiss Easley’s petitions on their legal merits.  Here we will briefly give the rationale.


Easley contends the employee's settlement of a suit against his former attorney should bar recovery of additional PTD benefits.  AS 23.30.015(h) provides:



(h) If compromise with a third party is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.


Easley contends the employee recovered from his former attorney in a third-party suit, without that employer's written approval.  Consequently, it argues, AS 23.30.015(h) should bar its requirement to pay compensation.  We note that the cases cited by Easley rest on the theory that malpractice damages from a claimant's attorney are a surrogate award for the recovery that attorney failed to secure from a third-party, so the employer should be able to recoup from the malpractice damages just as it would from the third-party damages.  The failure of this argument in the instant case is that this employee sued his attorney for failure to secure workers' compensation benefits, not for failure to secure third-party damages.  If the malpractice damages in the instant case are a surrogate, they would be a surrogate for workers' compensation benefits.  Easley has no right to recoup from workers' compensation benefits under AS 23.30.015.

            Easley also contends it should be permitted to take a retroactive offset of PTD benefits for the employee's receipt of SSA disability benefits.  AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 

             We find the employee received SSA disability benefits based on an SSA determination which found the employee was disabled before his work injury at Easley.  Accordingly, we could not find the employee received from the SSA "periodic disability benefits … payable to an employee or his dependents for an injury for which a claim has been filed under this chapter", and would deny the petition.


Easley also contends that any PTD benefits awarded by us would have to be offset by the lump-sum payment in the employee's 1979 C&R.  We note that is precisely the underlying rationale we used to deny the employee's claim for PTD benefits in 1996, finding the employee "cannot expect to receive payment for a second lifetime from a second employer."  Lindekugel, AWCB Decision No. 96-0406 at 3-4.  In Lindekugel, 986 P.2d at 7, the Alaska Supreme Court specifically reversed us on that point. Even if we could proceed on the petition, we would decline to be invited down that path a second time.  


Additionally, although Dr. Voke believed he was permanently disabled from work, the employee was actually receiving TTD benefits at the time of his C&R.  He had never filed a claim for PTD benefits, had never been adjudicated as entitled to PTD benefits, and the C&R cited potential PTD benefits as only one of the benefits the employee was waiving.  Consequently, it is not at all clear that the proceeds from the C&R should be treated as PTD benefits, in any event.


We find no basis under AS 23.30.130 on which to modify our September 28, 2000 decision and order.  We find no grounds on which to act in the face of the court's stay and the pending decision of the court.  If we had a basis on which to proceed, we would deny and dismiss Easley’s petitions on their legal merits.  Accordingly, we decline to act on any of Easley's three petitions.


ORDER

We deny and dismiss George W. Easley, Co.’s February 9, 2001 Petition for Social Security Offset; its March 20, 2001 Petition for Modification and Offset re: Permanent Total Disability Benefits Paid Pursuant to 1979 Settlement; and its April 4, 2001 Petition For Modification and Dismissal.


Dated at Anchorage, Alaska this 22nd day of August, 2001.





ALASKA WORKERS' COMPENSATION BOARD
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Designated Chairman
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S. T. Hagedorn, Member







____________________________                                  






Valerie K. Baffone, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of JOHN H. LINDEKUGEL employee / respondent; v. EASLEY, GEORGE W. CO., employer, and PROVIDENCE WASHINTON INSURANCE CO., insurer / petitioner; v. FLUOR DANIEL ALASKA, INC., employer, and ALASKA PACIFIC ASSURANCE, insurer / respondents; Case Nos. 198101012 and 198100384; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of August, 2001.

                             

   _________________________________

      

Marie Jankowski, Clerk
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