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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOSEF  KOPECKY, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

HIGH GRADE CONSTRUCTION,

                                                  Employer,

                                                   and 

EMPLOYERS INS. CO. OF WAUSAU,

                                                  Insurer,

                                                            Respondents.
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)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199724455
        AWCB Decision No. 01-0165  

         Filed with AWCB Anchorage, Alaska

         on August 24, 2001




We heard this matter at Anchorage, Alaska, on August 15, 2001. Attorney Joseph Kalamarides represented the employee.  Attorney Robert McLaughlin represented the employer.  We closed the record at the hearing’s conclusion after giving an oral order.  We memorialize our oral ruling herein.  We proceeded as a two-member panel, which constitutes a quorum. AS 23.30.005(f).


ISSUE

Whether to order a second independent medical evaluation (SIME) under AS 23.30.095(k) or AS 23.30.110(g).  


SUMMARY OF THE EVIDENCE

The employee’s Report of Occupational Injury indicates he was injured on October 2, 1997 when he was working as a carpenter.  He was lifting wall framing when the wall collapsed, striking him on his back and shoulders.  The employee’s attending physician, Bret Mason, M.D., recently noted in a February 1, 2001 chart note:  “Josef is two weeks status post arthroscopy left shoulder, open Mumford, and repair of rotator cuff.”  Prior to his surgery, Dr. Mason, noted in an April 13, 2000 chart note:  “From patient’s history, the fact that he did heavy labor prior to his injury on 10-97 and the fact that ever since the day of his accident he has had shoulder pain, I would have to say that the injury was a substantial factor in creating or exacerbating the condition in both of his shoulders.”  


At the request of the employer, the employee was examined by Bryan Laycoe, M.D., on April 7, 2001.  In his April 7, 2001 report, Dr. Laycoe opined in part:  “[T]he diagnosis of cervical, dorsal and lumbar strain has in essence resolved with no residuals as a result of the October 1997 injury.”  and “He does not require any further treatment for spinal complaints as a result of the October 2, 1997 injury.”  Dr. Laycoe concluded:  


In summary, I would point out that Mr. Kopecky presents a sympathetic history, but it at best would be only possible that the degenerative condition in his shoulders was aggravated by the work incident in 1997.  I am very troubled by the fact that we don’t have any contemporaneous documentation of him having shoulder complaints before September 1998.  


Based on the disputes between Drs. Mason and Laycoe, both Mr. Kalamarides on May 11, 2001, and Mr. McLaughlin on May 18, 2001, signed an SIME form.  The parties asserted that disputes exist regarding causation, compensability, recommended additional treatment, if any, and date of medical stability.  


Subsequently, the employer took Dr. Mason’s deposition on June 14, 2001.  In this deposition, Dr. Mason testified in pertinent part:  

Q. If there was a delay of nine months between the injurious incident and the onset of shoulder pain, fair to say the two aren’t causally connected?

A. Yes.  

Q. The facts in Mr. Kopecky’s case as they show in the medical records that we have are that in early October [1997] he and two coworkers were putting up a two-story framed wall and it fell and he got caught between the studs and was knocked to the ground.  He was immediately – the fellow that was lucky enough to get out of it took a two-by-four and lifted the wall, and Mr. Kopecky was able to get out from under it.  


The next workday he went back to work and continued to work for a couple more weeks putting up the wall, and then went and commercial fished, got treatment in late October for low back pain.  Like I say, in November of 1997 he went commercial fishing and commercial fished until August of ’97.  In August of ’97 he went in to see a doctor with complaints of shoulder pain.


With that scenario, the wall falling in October and the medical records, anyway, documenting the first shoulder complaints in the following August, about nine or ten months later, would you agree that the causal connection between the wall falling and the onset of shoulder symptoms is nonexistent?

A. I don’t know if I can say.  I mean, you know, sometimes even chronic things are additive over time.  You know, the wall falling could have been one thing that irritated the AC joint.  I mean, to take a direct strike like that, shoulder hurts and then you feel a little better and then you go on, and maybe the next time – it’s like the football player injury.  You take a tackle, you shake that one off, but there’s a little wear and tear of the joint, and then the next time and another tackle, and it’s additive over a period of time.  

. . . 

Q. With the facts of this case as I’ve outlined them for you with the injurious incident occurring in October and no shoulder complaints until the following August, and in the intervening period commercial fishing –

A. I would say not directly.  It was not directly the causative factor.  Could it have irritated some – exacerbated some condition of preexisting condition of a hooked acromion, some AC joint arthritis which then had he not had that event may not have been another domino that proceeded to where he became symptomatic, it’s hard to say.  

But I would say more probable than not that if the wall fell and injured his shoulder, he would have complained of pain in his shoulder after the injury, had documented it, had been to an ER visit or sought treatment for it.  

Q. Do you think that somebody with a torn rotator cuff – well, with a left shoulder, the condition you observed when you operated on Mr. Kopecky, could successfully work as a commercial crab fisher?

A. No.  

(Dr. Mason dep. at 9 - 12).  


Dr. Mason continued:

Q. He also had pain in his neck and his back.  Would that be a masking situation regarding –

A. It could if it were severe.  In other words, it’s so severe that the – you don’t notice the other pain.  It’s possible.  

Q. And an individual who is stoic that notices that pain, could they bear it for a while before they go see a doctor?

A. Yes.  

(Id. at 20 – 21).


Based on his deposition, the employer now argues that Dr. Mason has changed his opinion regarding the causation of the employee’s shoulder condition.  Based on this position, the employer asserts there is no longer a dispute between Drs. Laycoe and Mason, and we have no authority to order an SIME.  The employee asserts that Dr. Mason does not unequivocally dismiss the employee’s 1997 injury as causative of his shoulder complaints and requests we order an SIME under AS 23.30.095(k) or .110(g). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee requests that the Board order a SIME.  The employer objects, claiming there is no medical dispute.
The legislature has granted us the authority to order an SIME to assist us in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

Furthermore, AS 23.30.110(g) provides the Board the authority to require employees to be examined “by a duly qualified physician which the board may require.”  When deciding whether to order a SIME evaluation, the Board looks at the following factors:

1. Is there a medical dispute between the employee’s attending physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


We find Dr. Mason does not entirely recant his opinion that the employee’s October 1997 injury may be the cause of his shoulder complaints.  We find the disputes between Drs. Mason and Laycoe to be significant.  We find an SIME would assist us in deciding or resolving the disputes regarding causal relationship, compensability, appropriateness of medical treatment, and medical stability.  Under both AS 23.30.095 and AS 23.30.110(g), we conclude that the employee should be seen by a SIME physician regarding these disputes.  


An SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find that a physician with a specialty in orthopedics or physical medicine is best suited to perform the SIME and AS 23.30.110(g) evaluation regarding the employee’s condition.  Larry A. Levine, M.D., is a physician on our list who specializes in physical medicine.  According to our records, Dr. Levine has not treated the employee.
  We therefore choose Dr. Levine, to perform the SIME and .110(g) evaluation.  We have scheduled the SIME for September 20, 2001, at 10:30, a.m. 


ORDER

An SIME shall be conducted by Dr. Levine regarding the employee’s shoulder condition.  The issues for the SIME are: causal relationship, compensability, the reasonableness of the medical treatment provided to the employee and the necessity of future treatments for the employee due to the October 1997 work injury, and date of medical stability. 

Dated at Anchorage, Alaska this 24th day of August, 2001.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     Darryl Jacquot, Designated Chairman







____________________________                                






John Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOSEF  KOPECKY employee / petitioner; v. HIGH GRADE CONSTRUCTION, employer; EMPLOYERS INS. CO. OF WAUSAU, insurer / respondents; Case No. 199724455; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of August, 2001.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� Dr. Levine’s associate, J. Michael James, M.D., has treated the employee in the past, but Dr. Levine stated he could remain impartial.  The parties stipulated to his conducting the SIME at the August 23, 2001 prehearing conference. 
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