LAURA A. SHAEVITZ  v. RURAL ALASKA COMMUNITY ACTION
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LAURA A. SHAEVITZ, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

RURAL ALASKA COMMUNITY ACTION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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        FINAL

          DECISION AND ORDER

        AWCB Case No.  199818462
        AWCB Decision No.  01-0168

         Filed with AWCB Juneau, Alaska

         August 28, 2001

On December 5, 2000, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for additional medical benefits.  Attorney Andrew L. Lambert represented the employee.  Attorney Trena L. Heikes represented the employer.   On January 10, 2001, the Board ordered that the employee have a second independent medical evaluation (“SIME”). Shaevitz v. Rural Alaska Community Action, AWCB Decision No. 01-0006 (January 10, 2001).  Steven D. Messerschmidt, F.A.C.O., evaluated the employee on March 15, 2001.  He responded to written questions from both parties on June 6, 2001.  The parties requested that the record close on August 1, 2001.

ISSUES

1. Shall we award the employee additional medical benefits?

2. Shall we award the employee her attorney’s fees and costs?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of her employment on September 3, 1998 when she slipped and fell while descending a flight of stairs on the employer’s premises.  The employee continued to work until she was taken off work on October 4, 1998.  On October 6, 1998, the employee began treating with Robert B. Hanes, D.C.  Dr. Hanes diagnosed her as suffering from a sprain/strain of her cervical, thoracic and lumbar spine.  He initially treated her three times per week for four weeks, with manipulative and adjustive therapy, as well as physical therapy and ultrasound. (Dr. Hanes’ depo. at 39-40).  

The employee treated regularly with Dr. Hanes until November 2, 1999.  At that time, Dr. Hanes found that she was medically stable.  (Dr. Hanes’ depo. at 53).  He felt a permanent partial impairment rating was warranted and found her to be 9% permanently impaired.  Id. at 60.


Dr. Hanes testified at his deposition that the employee’s treatment until November 2, 1999 was curative and treatment after that point was palliative in nature.  Id. at 44.  Dr. Hanes testified that the employee would need some chiropractic care for a reasonable period of time and possibly for the remainder of her life.  Id. at 64.  Dr. Hanes felt that chiropractic treatment was necessary to alleviate her pain and to prevent her from regressing.  Dr. Hanes indicated he was still providing chiropractic treatment to the employee on an as-needed basis.


Dr. Hanes admitted that some of his care exceeded the frequency standards set in the Board’s regulations, but he felt that it would have been unethical and malpractice for him to care for the employee only within the board’s standards.  Id. at 51.  He felt that, based on her needs and best interests, he needed to exceed the standards.  Id.


Dr. Messerschmidt conducted a SIME on July 8, 1999.   Dr. Messerschmidt felt that “the therapy received to date appears to be consistent and reasonable as long as the patient shows response to that treatment with continued improvement.”  (Dr. Messerschmidt’s 7/8/99 Report at 1).  Dr. Messerschmidt also noted “It is not uncommon for a patient who has sustained this type of injury to take a year to 18 months, or even up to two years to recover.”  Id.  


On May 19, 2000, at the employer’s request, the employee was examined by Brian Laycoe, M.D., and Scott Fechtel, M.D., D.C.  Drs. Fechtel and Laycoe opined that the treatment the employee received after November 1998 was palliative and not curative.  They felt that the palliative treatment was not successful in helping the employee to maintain her employment or continue with her other regular activities.  Accordingly, both doctors felt that it was inappropriate to exceed the Board’s frequency standards.  Dr. Fechtel later affied that:

Given the nature of her injury, I do not believe chiropractic treatment was necessary after November 1998.  In my opinion, such treatment would actually be contraindicated since it does not change the underlying condition but worsens it by allowing a passive method of treatment which leads to decompensation of the muscles as opposed to a home exercise program which would increase tone and condition thereby enabling a patient to recover more quickly.

(Dr. Fechtel’s 6/30/00 Affidavit).


Prior to the hearing, the employee withdrew her claim for past medical expenses incurred because of excessive treatments with Dr. Hanes.  The employee argued that “the Board cannot hear the issue of whether Dr. Hanes exceeded the frequency standards,” because Dr. Hanes was not a party to the action, and argued that any Board decision on this issue would be subject to reversal.  (Employee’s Hearing Memorandum at 11-12).  

The Board issued an Interlocutory Decision and Order in this matter, Shaevitz v. Rural Alaska Community Action, AWCB Decision No. 01-0006 (January 10, 2001).  The Board concluded that significant disputes existed between the employee’s and employer’s physicians, and ordered that the employee be reevaluated by the Board’s SIME, Dr. Messerschmidt, so that he could determine the necessity of future treatment and the type and duration of treatment that was necessary, if any.  Id. at 5.


Dr. Messerschmidt issued the following report:

I examined Laura Ann Shaevitz on June the 25th of 1999 and again on March 15th 2001.  Ms. Shaevitz has responded favorably in the past to her Chiropractic Care.  She indicates that she is only treated on an as needed bases [sic] currently.  It appears from her examination and interview that she has reached Maximum Medical Improvement in accord with Alaska State Worker’s Compensation statutes.  Her care would now be deemed palliative in nature.  

(Dr. Messerschmidt’s 3/22/01 Report).


Both parties submitted written interrogatories to Dr. Messerschmidt.  Dr. Messerschmidt responded to questions from the employee as follows:

In your letter to [Workers’ Compensation Officer] Mr. Dalrymple, you asked if I agreed with Dr. Hanes’ opinion that palliative care would prevent Ms. Shaevitz’s condition from deteriorating.  It is my opinion that palliative care will offer Ms. Shaevitz relief from aggravations to her back condition.  However, I cannot say that will keep her condition from deteriorating.  According to the Workers’ Compensation statutes for the State of Alaska, Ms. Shaevitz has reached maximum medical improvement and therefore, by definition, palliative care would offer her pain relief for her back conditions and aggravations of the condition related to her daily life…. I do not agree with Dr. Hanes’s treatment assessment regarding the preventive nature of palliative care in Ms. Shaevitz’s case…

(Dr. Messerschmidt’s 6/6/01 Letter to Andrew J. Lambert).


In response to a question from the employer, Dr. Messerschmidt responded:

Any additional chiropractic care Ms. Shaevitz received at this point would be palliative.  It would provide relief from aggravations of the condition related to her daily life, and would offer relief of the complexities related to the physical changes created by the industrial injury.

(Dr. Messerschmidt’s 6/6/01 Letter to Trena L. Heikes).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Is the Employee Entitled to Future Medical Treatments with Dr. Hanes?

The employee seeks authorization from the Board for continued indefinite medical treatments.  There was a divergence in opinions regarding the necessity of future treatment.  Dr. Hanes believed that continued, as-needed treatment would be palliative, but reasonable and necessary to prevent the employee from regressing and to “keep her out of pain and able to live some semblance of a normal life.”  (Dr. Hanes’ depo. at 44).  Dr. Fechtel affied that future chiropractic treatment was contraindicated, and the employee instead should be performing home exercises.  Dr. Messerschmidt believed that additional chiropractic care would be palliative, and “would provide relief from aggravations of the condition related to her daily life, and would offer relief of the complexities related to the physical changes created by the industrial injury.”  (Dr. Messerschmidt’s 6/6/01 Letter to Trena L. Heikes).


An employee’s right to medical benefits is governed by AS 23.30.095, which states, in pertinent part:

(c) …When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer or the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


Pursuant to the requirements of AS 23.30.095(c), the Board has adopted standards for the frequency of treatment.  8 AAC 45.082 states, in pertinent part:

(f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of the similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows.  Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approved payment for more frequent treatments.

(g) The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that

(1) the written treatment plan was given to the employer and employee within 14 days after treatments began;

(2) the treatments improved or are likely to improve the employee’s condition; and

(3) a preponderance of the medical evidence supports a conclusion that the board’s frequency standards are unreasonable considering the nature of the employee’s injury. 


In the instant matter, the employee is making a claim for a course of treatment requiring continuing and multiple treatments of a similar nature.  AS 23.30.095(c).  The Board is persuaded by the opinions of Drs. Messerschmidt and Hanes that additional chiropractic care would be palliative in nature, yet would benefit the employee.  The Alaska Supreme Court has concluded that purely palliative care is compensable under the Alaska Workers’ Compensation Act where such care promotes an employee’s recovery from individual attacks caused by a chronic condition.  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).   Drs. Messerschmidt and Hanes have opined that the employee suffers from a chronic condition due to her work injury.  Dr. Messerschmidt specifically indicated that the employee would receive relief from her pain through chiropractic care.  (Dr. Messerschmidt’s 6/6/01 Letter to Trena L. Heikes).  Dr. Hanes also opined that the employee would benefit from continued treatment. Dr. Messerschmidt indicated that the pain the employee needs treatment for is related to her industrial injury.  Id.  Based on the opinions of Dr. Messerschmidt and Dr. Hanes, the Board finds that future chiropractic treatments are likely to promote the employee’s recovery from individual attacks due to her chronic condition.  8 AAC 45.082(g)(2).  The Board finds that the preponderance of the medical evidence, particularly the opinions of Dr. Messerschmidt and Dr. Hanes, supports the conclusion that the Board’s frequency standards are unreasonable considering the nature of the employee’s injury.  8 AAC 45.082(g)(3). The Board concludes that the employee is entitled to limited future treatment as a result of her work injury.  


Since the employer has long controverted the employee’s claim, there is no current treatment plan in the employee’s file.  AS 23.30.095(c) requires that a treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatment.  Since the employee’s injury occurred in 1998, future treatments are outside of the scope of the Board’s frequency standards.  Under 8 AAC 45.082(f), the Board has the discretionary authority to approve payment for more frequent treatments.  At this time, the Board will authorize an additional course of treatment for the employee for nine months.  The employee’s condition is chronic, yet not severe, so the goals for this treatment plan should include work hardening and pain management, so that the employee can get back to work and cope with every day life with limited, if any, future need for treatment.  This nine-month period is to start from the date of the employee’s first treatment after a plan is developed.  


The employee’s treating physician must submit a treatment plan in accordance with the Workers’ Compensation Act and Board’s regulations for the entire nine-month period of time.  The total number of treatments during this nine-month period of time may not exceed 18 chiropractic treatments, but may also include a home exercise program, as suggested by Dr. Fechtel, and additional referrals for pain management and work hardening.  The Board arrived at this 18-treatment number by reviewing the employee’s past treatment history. Towards the end of this nine-month period of time, the employee may petition the Board for additional treatment, if it is deemed necessary.  

II.
Is the Employee Entitled to Attorney’s Fees and Costs


The employee requests attorney’s fees and costs. The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer has resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted multiple affidavits detailing and explaining his fees.  He affied that he spent 24.70 hours from November 15, 2000 through July 24, 2001 working on this claim.  (Andrew J. Lambert’s 7/26/01 Affidavit).  The Board finds the employee has prevailed on the most substantial aspects of her claim: obtaining future medical benefits. The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Trena L. Heikes, was a strong advocate for the employer, and is a well experienced-attorney.  The employee’s counsel, Andrew J. Lambert, was also a strong and effective advocate for his client.


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  The Board finds that the employee’s attorney spent 24.70 hours on the employee’s claim.  The Board finds the hours spent were reasonable.  The employee sought indefinite medical treatments, and was granted, at this time, nine months of additional medical treatment.  Since the employee did not prevail in obtaining lifetime medical benefits, we will award the employee 75% of her requested fees.  The Board will award the employee’s attorney an hourly fee of $175, as requested.  The Board finds this amount is reasonable.  Accordingly, the employer is ordered to pay the employee’s attorney $3,241.88 ((24.70 x $175) x 75%).


The employee has also incurred paralegal costs.  The employee’ attorney submitted an affidavit in support of paralegal costs.  The total amount of hours submitted was 6 hours.  The Board finds this number of hours was reasonable.  The Board finds that $100 per hour is a reasonable fee for the employee’s paralegal.  The Board will award the employee his paralegal costs in the amount of $600.


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted affidavits supporting his claim for legal costs.  The July 26, 2001 affidavit seeks costs amounting to $1,300.93 (Andrew J. Lambert’s 7/26/01 Affidavit). The Board finds this amount was reasonable and necessary for the litigation of the employee’s claim.  The Board will award $1,300.93 in legal costs to the employee.

ORDER

1. The employee is awarded an additional nine months of medical treatment, in accordance with this decision.

2. The employee is awarded her attorney’s fees and costs, in accordance with this decision.

Dated at Juneau, Alaska this     day of August 2001.

ALASKA WORKERS' COMPENSATION BOARD
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William P. Wielechowski,






     
Designated Chairman







____________________________                                






Nancy Ridgley, Member







____________________________                                  






Richard Behrends, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25% will accrue if not paid within 14 days of the date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LAURA A. SHAEVITZ employee / applicant; v. RURAL ALASKA COMMUNITY ACTION, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199818462; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 28th day of August 2001.

                             

   _________________________________

      






Marie Jankowski, Clerk
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