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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

IN THE MATTER OF 

                            J.R.  WYATT. 
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        FINAL

          DECISION AND ORDER

        AWCB Case No.  700000003
        AWCB Decision No. 01-0176 

         Filed with AWCB Juneau, Alaska

         September 10,  2001


On August 14, 2001, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard J.R. Wyatt’s appeal of the decision of the reemployment benefits administrator (“RBA”), wherein the RBA disqualified Mr. Wyatt from the list of Alaska rehabilitation specialists.  Attorney Paul M. Hoffman represented Mr. Wyatt.  The record was closed at the conclusion of the hearing.

ISSUES


Shall the Board reverse the decision of the RBA, which disqualified Mr. Wyatt from the list of Alaska rehabilitation specialists?

SUMMARY OF THE EVIDENCE


Mr. Wyatt lives in Spokane, Washington.  He has been employed in Spokane by Intracorp, a company that specializes in vocational rehabilitation, since February 5, 1996.  On November 18, 1999, Mr. Wyatt applied to be placed on the Alaska rehabilitation specialists’ list, and submitted the documents required under 8 AAC 45.420.  Mr. Wyatt indicated that his “primary business address” was “175 South Franklin, Ste 319, Juneau AK  99801
.”  (11/18/99 Application for the Alaska Rehabilitation Specialist List).  Mr. Wyatt indicated that the geographical area that he was willing to provide services for was Southeast Alaska.  Id.  His curriculum vitae indicated that his address was Juneau, Alaska.  Id.  Mr. Wyatt did not indicate that he lived in Spokane, Washington or that he worked out of Intracorp’s Spokane office.  On November 24, 1999, Mr. Wyatt was notified that his application was complete and that his name had been placed on the list to serve injured workers in Southeast Alaska.  (Fannie Stoll’s 11/24/99 Letter). 


On October 26, 2000, the RBA wrote Mr. Wyatt, requesting that Mr. Wyatt provide  “evidence in 30 days that this Juneau address is your primary business address so that our office is assured that your application under 8 AAC 45.420 is in accordance with [the] regulation.”  (Douglas J. Saltzman’s 10/26/00 Letter).  The RBA defined “primary business address” as the address where 51% of a rehabilitation specialist’s billable hours or business was generated.  Id.  Mr. Wyatt responded:

My application to be placed on the rehabilitation specialist’s list documented my primary business address as 175 South Franklin, Suite 319, Juneau, AK 99801.  Since 11/24/99, well over 51% of the work; therefore, billable hours I have completed for Alaska workers, has been based out of that primary address.  My understanding of the statute, under 8 AAC 45.400, is that the identification of a primary business address is to accurately assign specialists according to one of the three Senate districts in the state.  All of the work I have provided to Alaska workers has been inside my assigned region; Southeastern Alaska, and based on my business address, as above.

I feel I have and continue to provide quality rehabilitation services within the letter and intent of Alaska Workers’ Compensation Law.  I also believe that I have the right to work in the state of Alaska, even if I do not permanently reside in the state.  If this is not factual, I would appreciate reference to statute which states otherwise. 

(Mr. Wyatt’s 11/20/00 Letter).


The RBA wrote back on December 1, 2000, noting that he had investigated and found a J. R. Wyatt working out of the Spokane office of Intracorp:

I’m asking [that] you provide me some written evidence whether 51% of your billable hours are billed from the Alaska office or from Intracorp’s Spokane office.  I would appreciate a reply as soon as reasonably possible and would like the information in 14 days.  

(Douglas J. Saltzman’s 12/1/00 Letter) (Emphasis in Original).

The letter closed with a reminder that knowingly falsifying information on an application was grounds for disqualification.  Id.

Mr. Wyatt responded on December 12, 2000, stating that he felt he had complied with the regulations and that he should not be disqualified from working in Alaska because he also worked in another state.  He stated that he was not circumventing the rules on getting assignments and that there had been no knowing falsification of any information on his application.  On January 12, 2001, the RBA gave notice of proposed disqualification from the list, stating, “you have provided no evidence to support that your primary business is in the State of Alaska.”  (Douglas J. Saltzman’s 1/12/01 Letter).  The letter also gave notice of the right to an in-person meeting, which Mr. Wyatt requested.


On March 15, 2001, Mr. Wyatt, along with rehabilitation specialist Sue Roth and their Intracorp manager Bob Crouch met with the RBA.  On April 2, 2001, the RBA gave notice of disqualification, citing several reasons:

I have requested that you provide me information and documentation regarding your primary business address by providing evidence to show where 51% or more of your billings originate.  You are currently on the list of Alaska rehabilitation specialists in Southeast district of Alaska and it is my understanding that you maintain employment and work out of the Spokane, Washington [office] for Intracorp as a rehabilitation specialist too.  I have asked for records or evidence of your individual billings from the Juneau, Alaska office and the Spokane, Washington office so I can compare them and place you on the list matching your primary business address.  You have provided no evidence regarding what percentage of your work or (billable hours) occur from [your] Spokane, Washington business address or Juneau, Alaska business address.  Your failure to provide these records of your billings so that your primary business address can be decided is the reason for your disqualification from the Alaska list of rehabilitation specialists.

*  *  *

When our office received your application we did not know that you also worked out of the Spokane, Washington office of Intracorp.  If we would have known that information at the time, we would have delayed putting you on the list and would have sought clarification as to which is your primary business address.

My decision to disqualify you from [the] list is based on what I feel are compelling reasons that a rehabilitation specialist be familiar with [the] community and have knowledge of employers, physicians, adjusters, attorneys that live nearer to the injured worker.

*  *  *

Per regulation 8 AAC 45.440(g)(2), I find that you are disqualified from the list of Alaska rehabilitation specialists for failure to provide evidence of your billable hours so as to determine your primary business address.  Once you provide this information you will be eligible to be on that list which matches your primary business address.  You are disqualified from the Alaska list until such time as you provide evidence of your billable hours since you have been placed on the Alaska list of rehabilitation specialists November 1999.  I am of the opinion that your application is not in accordance with 8 AAC 45.420.


On April 11, 2001, Mr. Wyatt requested that the Board review the April 2, 2001 decision of the RBA.


At the hearing, Mr. Wyatt testified that he performs more work out of his Spokane office then out of the Juneau office.  He testified that he is available to discuss claims with the Alaska workers via telephone, fax and computer.  He testified that, for initial interviews with workers, Intracorp flies him to Juneau, at Intracorp’s expense.  If additional travel is then required, the injured worker’s employer is billed under AS 23.30.041(l)


Rehabilitation specialist Sue Roth testified on behalf of Mr. Wyatt.  She worked out of Intracorp’s Portland, Oregon office from June 1995 until 2000.  During that time, she also worked part-time from Intracorp’s Juneau office.  She testified that on January 8, 1997, the RBA sent her a letter demanding an affidavit listing her primary business address.  She responded on January 20, 1997, declining to supply this information.  After this letter, the issue was apparently dropped, and Ms. Roth continued to work as before, living in Portland and doing work from Intracorp’s Portland and Juneau offices.  She eventually moved to Juneau, where she continues to work for Intracorp.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Mr. Wyatt requests that the Board reverse the decision of the RBA.
The question we are asked to review is whether the RBA correctly applied AS 23.30.041(c) and the regulations regarding rehabilitation specialists at 8 AAC 45.400, et. seq., when he determined that Mr. Wyatt should be disqualified from the Alaska rehabilitation specialists’ list.  8 AAC 45.400 states:

(a) This section applies to the rehabilitation specialists’ list to be maintained by the administrator for injuries that occur on or after July 1, 1988.  The list for a specific geographic area is available upon request from the division.

(b) The list of rehabilitation specialists will be divided into two geographical sections.  One section will contain the names and addresses of rehabilitation specialists whose business addresses are in this state.  The other section will contain names and addresses of rehabilitation specialists whose business addresses are in other states or countries.  The list

(1) for this state will be further subdivided into three geographical areas comprised of the Senate districts for southeastern and southcentral Alaska, and an area comprised by combining the central and northwestern Alaska senate districts, as those districts are described in art. XIV, sec. 2, of the Constitution of the State of Alaska; a rehabilitation specialist’s name will be placed on the list only once for this state by matching the rehabilitation specialist’s primary business address to the senate district that contains that address;

(2) for other states or countries will be subdivided by city and state, or country; a rehabilitation specialist’s name will be placed on the list by matching the rehabilitation specialist’s business address to the appropriate city and state, or country. 



We find that Mr. Wyatt had, and continues to have, a business address in Juneau, Alaska, and was therefore properly placed in the Southeast Alaska geographical district for rehabilitation specialists.  At the time of his application, Intracorp had an office in Juneau at which Mr. Wyatt was capable of working.  We find that Mr. Wyatt’s primary business address in the State of Alaska is in Juneau.  Accordingly, we find that the RBA erred in disqualifying Mr. Wyatt from the Alaska rehabilitation specialists’ list.


The RBA interpreted 8 AAC 45.400(b) as requiring Mr. Wyatt to have his overall primary business address in the State of Alaska.  We believe this conclusion was in error.  We believe that this interpretation of the regulations violates Mr. Wyatt’s state and federal constitutional rights. 
Article I, section 1 of the Alaska Constitution provides in part that "all persons are equal and entitled to equal rights, opportunities, and protection under the law." The Alaska Supreme Court has interpreted the language of article I, section 1 to require analysis using a sliding scale approach instead of the tiered approach of federal equal protection analysis. State v. Erickson, 574 P.2d 1, 12 (Alaska 1978). The Court has refined this approach in State v. Ostrosky, 667 P.2d 1184, 1192-93 (Alaska 1983) and Alaska Pacific Assurance Co. v. Brown, 687 P.2d 264, 269-70 (Alaska 1984). In applying the sliding scale analysis, the Court has noted on a number of occasions that Alaska’s state constitution often provides greater protection to individual rights than does the U.S. Constitution. (See, e.g., Patrick v. Lynden Transp., Inc., 765 P.2d 1375, 1377 (Alaska 1988); Schafer v. Vest, 680 P.2d 1169, 1172 (Alaska 1984) (Burke, C.J., concurring); Commercial Fisheries Entry Commission v. Apokedak, 606 P.2d 1255, 1267 (Alaska 1980)). 


Any regulation or interpretation of laws that discriminates against workers who are non-residents of Alaska is suspect and requires strict scrutiny.  The burden is on the governmental entity attempting to enforce such rules to show that the “means/ends” test has been met.
The Court has instructed that there must first be a determination regarding the importance of the individual interest impaired by the challenged enactment, in this case the Board’s regulation. Next, the importance of the state interest underlying the enactment, that is, the purpose of the enactment must be determined. Depending upon the importance of the individual interest, the equal protection clause requires that the state's interest fall somewhere on a continuum from mere legitimacy to a compelling interest. Finally, the nexus between the state interest and the state's means of furthering that interest must be assessed.  Depending upon the importance of the individual interest, the equal protection clause requires that the nexus fall somewhere on a continuum from substantial relationship to least restrictive means. Enserch v. Alaska Const. Inc., 787 P.2d at 631-32.  (Citations omitted).  


The Court has acknowledged the importance of the opportunity to work. For purposes of the federal privileges and immunities clause, the right to pursue a living in a particular line of work is a fundamental right. Sheley v. Alaska Bar Association, 620 P.2d 640, 643 (Alaska 1980). As was observed in Robison v. Francis, 713 P.2d 259, 265 (Alaska 1986), "employment in the construction industry must be considered a fundamental right entitled to the protection of the privileges and immunities clause." While the right to earn a living is not a fundamental right under the federal equal protection clause, Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976), the Alaska Supreme Court has noted that the right to engage in an economic endeavor within a particular industry is an "important" right for state equal protection purposes. Apokedak, 606 P.2d at 1266.


The right affected in this matter is Mr. Wyatt’s ability to perform rehabilitation eligibility evaluations for the Board.  We conclude that the right affected by these regulations is an important one. Therefore, we will closely scrutinize the regulation.  Patrick, 765 P.2d at 1379. Close scrutiny of enactments impairing an important right to engage in an economic endeavor requires that the state's interest underlying the enactment be not only legitimate, but important, and that the nexus between the enactment and the important interest it serves be close. Apokedak, 606 P.2d at 1264


We next turn to an examination of the RBA's interest in interpreting the regulation as it did.  The RBA argues that there are “compelling reasons that a rehabilitation specialist be familiar with [the] community and have knowledge of [the] employers, physicians, adjusters, attorneys that lived nearer to the injured worker.” We agree that familiarity with the local community is important.  However we do not agree that these reasons are compelling enough reasons to interpret the regulation as the RBA seeks to do.  Considering modern technology, we conclude that it is just as possible for a rehabilitation specialist in Spokane to conduct his rehabilitation activities as efficiently and effectively as a rehabilitation specialist located nearer to the worker.  It is possible for a rehabilitation specialist to communicate with an injured worker via telephone, fax machine and computer.  In this particular case, Mr. Wyatt testified that he flies to Juneau, at no expense to employers, to meet face-to-face with injured workers for their initial interviews.  He is then available to discuss the injured worker’s case via telephone or computer.  Moreover, although Mr. Wyatt works in Spokane, he works for Intracorp, which has a staffed office in Juneau.


While the goals of the RBA are important, we conclude that they conceal the underlying objective of economically assisting one class, in this case, Alaskan rehabilitation specialists, over others. The Court has held that this objective is illegitimate. In Lynden Transport, Inc. v. State, 532 P.2d 700, 710 (Alaska 1975), the Court ruled that "discrimination between residents and nonresidents based solely on the object of assisting one class over the other economically cannot be upheld under ... the ... equal protection clause." Similarly, the Court has observed that excluding "non-residents from public construction jobs so that more jobs will be available to Alaskans ... is not a permissible justification for discrimination under the privileges and immunities clause." Robison, 713 P.2d at 267.  If interpreted as the RBA suggests, we conclude that 8 AAC 45.400(b) would unconstitutionally discriminate against out-of-state residents.  8 AAC 45.400(b) requires only that a rehabilitation specialist have a “business address” in the State of Alaska in order to be placed on the Alaskan rehabilitation specialists’ list.  Mr. Wyatt has a Juneau business address and is therefore eligible to be placed on the Southeast Alaska list.  For these reasons, the decision of the RBA is reversed.


ORDER

The April 2, 2001 decision of the RBA is reversed.  Mr. Wyatt shall be replaced on the Alaska rehabilitation specialists’ list.


Dated at Juneau, Alaska this     day of September 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Richard H. Behrends, Member







____________________________                                  






Nancy J. Ridgley, Member

DISSENT OF DESIGNATED CHAIRMAN WILLIAM WIELECHOWSKI


I respectfully dissent from the opinion of the Board members.  Mr. Wyatt essentially asks the Board to declare the Workers’ Compensation Act and its regulations pertaining to the list of rehabilitation specialists unconstitutional.  I question the Board’s authority to undertake such extreme action in these circumstances. 


The Alaska Supreme Court has explained that, for questions of law involving agency expertise a “reasonable basis” standard of review is employed.  Pioneer Construction v. Conlon, 780 P.2d 995, 998 (Alaska 1987). Otherwise, the reviewing court's "independent judgment" will be substituted and the statute will be interpreted "in accordance with the court's view of the statute's purpose.  Phillips v. Houston Contracting, Inc., 732 P.2d 544, 547 (1987)".  The Board has held that, when interpreting regulations specifically implemented to administer the reemployment benefits program under AS 23.30.041, we generally "defer to the RBA's expertise when construing regulations adopted by the board to implement the reemployment benefits program which he administers." Jack Gallagher v. Cimmaron Holdings, AWCB Decision No. 92-0241 (September 30, 1992).


I believe the RBA correctly interpreted the statute and the regulations pertaining to the Alaska rehabilitation specialists’ list.  8 AAC 45.420(a)(1) requires a rehabilitation specialist to file a completed application that includes, inter alia, the rehabilitation specialist’s “primary business address.”  8 AAC 45.400 then instructs that two geographical sections are to be created, one in Alaska and one outside of Alaska, based on the rehabilitation specialist’s “business address.”  I believe the RBA properly interpreted this regulation as dividing rehabilitation specialists into geographical sections based on their overall “primary” business address.  I believe this is the proper interpretation of 8 AAC 45.400 based on a reading of AS 23.30.041 and the Board’s regulations as a whole, especially 8 AAC 45.430.  


The language of the Workers’ Compensation Act is clear: AS 23.30.041(c) requires the RBA to select rehabilitation specialists on a “geographic basis.”  Neither the Board nor the RBA has the authority to ignore this statutory obligation. The Board’s regulation at 8 AAC 45.400 defines how the rehabilitation specialists’ list is to be divided into two geographical sections: those rehabilitation specialists whose business addresses are in Alaska and those who are outside of Alaska.  


8 AAC 45.430 regulates the assignment of rehabilitation specialists.  It specifically requires that rehabilitation specialists be assigned based on “proximity to the employee” in order to minimize expenses and delay in providing services.  8 AAC 45.430(2) states, in pertinent part, “To reduce expenses and delay in providing services, the administrator’s primary consideration in assigning a rehabilitation specialist must be the specialist’s proximity to the employee.”


Unlike in State v. Enserch Alaska Const. Inc., 787 P.2d 624 (Alaska 1989), where the legislation specifically discriminated against non-Alaskans, it is clear that there is no intent to discriminate against nonresidents here.  The exclusive goal of this legislation and its regulations is to minimize expenses and delay and ensure a quick remedy to injured workers.  This has been the overarching goal of our entire workers’ compensation system since its inception.  Johnson v. Ellamar Mining Co., 5 Alaska 740 (D. Alaska 1970); See also, SENATE CS FOR CS FOR HOUSE BILL NO. 419(FIN) am S, June 1, 2000, wherein the legislature declared, “It is the intent of the legislature that (1) AS 23.30 be interpreted so as to insure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to the injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30.”


Mr. Wyatt asks us to interpret 8 AAC 45.400 in a way that is inconsistent with the clear language of 8 AAC 45.420 and 8 AAC 45.430, and is contrary to the goals of the Workers’ Compensation Act. The Board is granted the general power to “adopt regulations to carry out the provisions” of the Workers’ Compensation Act.  AS 23.30.005(h). The Board, acting under its specific authority and requirement to adopt regulations to implement the Workers’ Compensation Act (AS 23.30.041(b)(1)) has adopted a comprehensive set of regulations that seek to provide rehabilitation specialists for injured workers “based on the rehabilitation specialist proximity to the employee.”  8 AAC 45.430(1).


The Alaskan Supreme Court has instructed that, “In general, an administrative agency must comply with its own regulations.”  United States v. RCA Alaska Communications, Inc., 597 P.2d 489, 498 (Alaska 1979). Administrative regulations must be accorded a presumption of validity.  Union Oil Co. v. State, Dep’t.  of Natural Resources, 574 P.2d 1266 (Alaska 1978).  The publication of a regulation in the Alaska Administrative Code or register raises “a rebuttable presumption that the text of the regulation as so published is the text of the regulation adopted.”  AS 44.62.110(a).    


Mr. Wyatt’s right to work is no doubt a fundamental and important right.  However, the State also has a compelling interest in keeping workers’ compensation costs down while maximizing the benefits that injured workers receive. I believe that the Workers’ Compensation Act and its regulations have been sufficiently narrowly tailored to accommodate the State’s compelling interests. 


I do not question the RBA’s conclusion that an injured worker is best served when his or her rehabilitation specialist is familiar with the injured worker’s community and knows the employers, physicians, adjusters and attorneys that live near an injured worker.  This is an area where the RBA plainly has expertise. There is no doubt that an injured worker is best served by having a rehabilitation specialist that is familiar with his or her community and with whom the injured worker can develop a relationship.


Aside from the fact that the RBA and the Board’s regulations express that having rehabilitation specialists in close proximity to injured workers and familiar with their communities is in the injured workers’ best interests, there are also important statutory constraints that support having rehabilitation specialists who are in close proximity to and are familiar with injured workers’ communities.  AS 23.30.041(d) requires rehabilitation specialists to perform eligibility evaluations and issue reports of findings within 30 days after referral by the RBA.  The rehabilitation specialist must thoroughly investigate multiple criteria under AS 23.30.041(e) and (f) within the 30-day limit.  Moreover, the legislature requires employers to bear the costs of the reemployment plan and caps the maximum cost at $13,300.  AS 23.30.041(l).  Mr. Wyatt argues in his brief that “modern communications make a mockery of any notion that people must meet face-to-face to get business done.”  (Mr. Wyatt’s Hearing Brief at 13). However, a rehabilitation specialist that is capable of meeting an injured worker on multiple occasions, developing a quick relationship with the worker and who is familiar with the employee’s community will clearly be more likely to produce a quicker and less expensive eligibility evaluation report than one who is thousands of miles away and unfamiliar with the employee’s community.  While it is certainly not impossible for a rehabilitation specialist that is thousands of miles away to quickly develop a relationship with an injured worker and learn about his or her community, this most certainly will come at the expense of additional time or money, or both.


I do not think the majority appropriately weighed the potential for increased costs to which this decision may lead.  Despite the fact that Mr. Wyatt does not currently charge employers for his airfare to Juneau, under the majority’s rationale, I do not see why he could not do so.  Under their rationale, could not Mr. Wyatt, or any other rehabilitation specialist, bill an employer for the many hours spent flying from Spokane to Juneau?   Furthermore, even if these costs are not directly charged to employers, it is likely that these costs will be indirectly passed on to employers through higher rates.


In his initial application, Mr. Wyatt indicated that his primary business address was Juneau.  The RBA took Mr. Wyatt’s word at this, and placed him on the Southeast Alaska list.  However, Mr. Wyatt unambiguously testified at the hearing that his primary business address was and has been Spokane, Washington.  Accordingly, I would find that Mr. Wyatt is eligible to serve on the rehabilitation specialists’ list for the Spokane, Washington area.  8 AAC 45.400(b)(2).







____________________________                                






William P. Wielechowski,






     
Designated Chairman

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order regarding IN THE MATTER OF J.R.  WYATT, Petitioner; Case No. 700000003; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 10th  day of September 2001.

                             

   _________________________________

      






Dennis L. Morgan, Clerk

�








� Intracorp’s Juneau office address.


� AS 23.30.041(l) states: the cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $13,300.
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