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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JAN L. HANSON, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

WAL-MART,

                                                  Employer,

                                                   And 

INSURANCE CO OF STATE PA,

                                                  Insurer,
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        FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199921343, 199827478
        AWCB Decision No. 01-0182

         Filed with AWCB Anchorage, Alaska

         September   20, 2001


On August 21, 2001, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for permanent partial impairment (“PPI”) benefits, penalties, interest and attorney’s fees.  Attorney Steven Constantino represented the employee.  Attorney Rhonda L. Reinhold represented the employer.  We closed the record at the conclusion of the hearing.

ISSUES

1. Is the employee entitled to PPI benefits?

2. Is the employee entitled to statutory penalties?

3. The employee entitled to interest?

4. Is the employee entitled to her attorney’s fees and costs?

SUMMARY OF THE EVIDENCE


The employee was injured on October 5, 1998 when a ladder fell over and struck her lower right calf while she was working her regular job as a cashier.  (Hanson Depo. at 6).  She initially missed no time from work.  Id. at 7.  Her condition progressively worsened and she received treatment at the Veterans’ Administration Clinic, with Bruce Reddish, D.P.M., on August 30, 1999. Dr. Reddish ultimately performed a right plantar fasciotomy.  He released the employee to light duty on September 8, 1999 and she returned to modified work.


On September 13, 1999, the employee suffered a second injury to her right foot while pushing a heavy cart.  She sought treatment for this injury from a private physician, Karl A. Boesenberg, D.P.M., because Dr. Reddish was on vacation.  Id. at 13-14.  On September 15, 1999, Dr. Boesenberg released the employee to light duty with no standing or walking.  She received follow-up conservative treatment and physical therapy with little relief.  On August 4, 2000, Dr. Boesenberg reported that the employee “cannot continue walking on concrete surfaces.  She desperately needs retraining for a sedentary occupation.”  Dr. Boesenberg indicated that the employee was medically stable in October 2000.  (Dr. Boesenberg’s 10/26/01 Report).


The employee requested reemployment benefits in the summer of 2000.  In September 2000, the employer waived the ninety-day time limit for a reemployment eligibility evaluation.  AS 23.30.041(c).  On October 2, 2000, Douglas Bald, M.D., an orthopedic surgeon, evaluated the employee at the employer’s request.  Dr. Bald diagnosed bilateral plantar fasciitis, which he related to her work injury in October 1998.  He declared the employee was medically stable on the date of his examination.  He stated:

I would agree completely with Dr. Boesenberg that the claimant is not physically capable of returning to her position at injury as a Cashier, and will be significantly restricted on a permanent basis… I do think she will require essentially sedentary work activities with only light weight-bearing on an intermittent basis.

(Dr. Bald’s 10/2/00 Report at 6-7).


On October 6, 2000, the reemployment benefits administrator (“RBA”) assigned rehabilitation specialist Lulie Williams to perform an eligibility evaluation. Some time thereafter, the employee determined that she was eligible for vocational retraining through the Veterans’ Administration, but only if she was no longer eligible for reemployment benefits through the Workers’ Compensation system.  On October 24, 2000, the employee met with the employer’s adjuster, Nancy Arias, and told her that she wished to waive her reemployment benefits.  Ms. Arias has been a licensed adjuster for approximately seven or eight years, employed at Wilton Adjustment Services (“Wilton”) during that time.  (Arias Depo. at 5). Ms. Hanson attended school through the 11th grade, but later obtained her GED.  (Hanson Depo. at 4-5). The employee continued to work for the employer in a modified job until approximately November 2000, when she left because of her physical inability to perform her job.  (Id. at 37).


The employee testified that Ms. Arias told her that if she wanted to waive her reemployment benefits, she needed to go to the Workers’ Compensation office, which is located in the building next to Wilton.  Id. at 21-22.  On that same day, the employee met with Mickey Andrew, an RBA designee.  Id. at 22-23.  Ms. Andrew provided a vocational rehabilitation waiver form for the employee to fill out.  Ms. Andrew explained the benefits that the employee would be waiving, and that she would be entitled to a lump sum PPI payment.  She told the employee “to get the dollar figure from the adjustment company.”  Id. at 48-49.  


The employee went back to meet with Ms. Arias that same day, and Ms. Arias informed her that, in order to get a “dollar figure” there had to be a PPI rating from a physician.  Id. at 49.  The employee contacted Dr. Boesenberg, and he told the employee he needed a form from Wilton regarding what it wanted in the PPI rating and also assurances that he would be paid by Wilton for this rating.  Id. at 49-50.  


The employee went back to Wilton and asked for a PPI rating form and assurances that the employer would pay for the rating.  Ms. Arias informed the employee that there was no standard form for PPI ratings, and “she couldn’t tell anyone that they would pay for anything.”  Id. at 50.  The employee testified that she told Ms. Arias, “[t]hen you have me in a Catch-22 situation.  I can’t fill out this form to waive these benefits because I can’t get my doctor to do the PPI rating until you tell him you’re going to pay him and what format you want it in.”  Id. at 50-51.  


The employee went back to the Workers’ Compensation office for assistance.  At the request of a Board staff member, Ms. Arias faxed a letter to Dr. Boesenberg, stating “We are the adjusting firm handling the workers[’] compensation claim on Jan Lorraine Hanson for bilateral plantar fasciitis.  This is an open claim.” (Ms. Arias’ 10/26/00 Fax to Dr. Boesenberg).  Ms. Arias did not specifically authorize payment to Dr. Boesenberg for the PPI rating.  


The employee returned to Dr. Boesenberg’s office and was informed that he was not satisfied with the adjuster’s fax and would only do her rating if the employee agreed to pay and provide some kind of PPI form. The employee agreed to pay for the rating herself, and Dr. Boesenberg agreed to contact her about setting up an evaluation.  The employee provided Dr. Boesenberg’s office with a rating report done by another physician on a third person’s knee.  (Hanson Depo. at 55-56). However, the employee testified that Dr. Boesenberg never gave the employee an appointment, and did not notify the employee or employer that he had actually written a PPI report until late November 2000.  Id.

On November 17, 2001, at the request of the employer, Dr. Bald evaluated and rated the employee.  Dr. Bald issued a comprehensive report, stating:

Utilizing the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition, the claimant has the following elements of permanent impairment, that in my opinion are directly and exclusively the result of the accepted work-related injury of October 5, 1998:

I. For loss of range of motion, right and left ankle, and subtalor joints - no permanent impairment.

II. For loss of motor strength, of the foot and ankle:

A) Loss of strength, mild, Grade 4, and great toe dorsiflexion on the left, 1 percent whole person impairment.

B) Loss of resisted plantar flexion, right ankle, mild, Grade 4, 7 percent whole person impairment.

III. For sensory deficit/peripheral nerve injury, plantar aspect, right heel (Table 67, Page 88), 10 percent whole person impairment

IV. For gait disturbance, lower limb, mild with an antalgic limp and shortened stance phase, 7 percent whole person impairment.

In my opinion, the total combined whole person impairment as it relates to the work-related injury of October 5, 1998 equals 23 percent impairment of the whole person.

(Dr. Bald’s 11/17/00 Report at 6-7).

After the evaluation, Dr. Bald informed the employee that her rating was “significant,” but did not tell her the exact rating amount.  (Hanson Depo. at 24).


On November 21, 2001, the employee met with Ms. Arias at Wilton.  (Hanson Depo. at 23).  Ms. Arias informed the employee about Dr. Bald’s rating.  Id. at 24.  The employee testified that she discussed the vocational rehabilitation waiver form with Ms. Arias, and Ms. Arias “gave me a figure to put into the blank on the paper that needed a dollar figure.”  (Hanson Depo. at 23-24). Ms. Arias testified that she computed the employee’s PPI lump sum amount to be $31,050
, and she gave that number to the employee to insert into the waiver form.  Id. at 17-18.  The employee completed the waiver form in Ms. Arias’ office.  Id.  The pertinent part of the form stated as follows:

In exchange for $31,050.00 PPI rating             , as promised by the employer or insurer Wilton Adjustment            , (name of employer or insurer), I, Jan L. Hanson          (signature) agree to waive or give up the reemployment benefits specified above.

(November 21, 2000 Waiver at 3).


The employee’s affidavit was notarized in Wilton’s offices by a Wilton employee in Ms. Arias’ presence.  (Hanson Depo. at 54).  Ms. Arias testified that she had read the waiver form and she understood it.  (Arias Depo. at 36-37).  She agreed that she facilitated the employee’s execution of the waiver form, and that it was executed in her presence.  Id. at 39.  The employee filed this waiver with the Board on November 21, 2000.  (Hanson Depo. at 28).  


Ms. Arias testified that, on November 27, 2000, she received Dr. Boesenberg’s PPI rating report.  (Arias Depo. at 42). Dr. Boesenberg’s letter and rating is dated October 26, 2000, and addressed to Wilton Adjustment Service.  The employee testified that she also received Dr. Boesenberg’s October 26, 2000 rating shortly after the waiver was filed with the Board on November 21, 2000.  (Hanson Depo. at 27).  Ms. Arias testified at the hearing that she did not think the employee had tried to defraud her by withholding Dr. Boesenberg’s report.  (Hearing Tape I).  Dr. Boesenberg concluded that the employee suffered a 7% whole person impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, 4th edition.  


On November 28, 2000, RBA designee Mickey Andrew wrote the employee, stating that her waiver was not on a Board-approved form, and provided a new form to the employee.  (Hanson Depo. at 53).  The employee testified that she returned to Wilton on December 1, 2000.  Id. at 58.  The employee again completed the form.  Id.  Ms. Arias suggested that the employee change the date of her medical stability on the waiver form to include Dr. Boesenberg’s predicted date of medical stability, and the employee did so.  Id. at 59.  


The employee again completed the monetary waiver portion as follows: “In exchange for $31,050.00 PPI Rating         , as promised by the employer or insurer Wilton Adjustment         …” (12/1/00 Waiver at 3).  The employee testified that it was her understanding that the employer was still agreeing and promising to pay $31,050 if she completed the waiver form and the Board approved it.  (Hanson Depo. at 59).  The employee testified that Ms. Arias told her she would get $31,050 if she waved her reemployment benefits.  Id. at 60-61.  Ms. Arias reviewed the waiver form before it was filed.  (Arias Depo. at 60).  When asked what actions she took to inform the employee or anyone “that the employer potentially would not pay $31,050 in PPI,” Ms. Arias responded, “None...”  (Arias Depo. at 42-43).  Ms. Arias testified that she did not tell the employee that the employer was not promising to pay her $31,050 if she waived her reemployment benefits.  Id. at 38.  When asked if there was any discussion with Ms. Arias as to whether or not she should delay submitting the waiver form to the Board until a clarification was received from Dr. Bald, the employee testified that Ms. Arias indicated to her that the form needed to be submitted “within a few days,” because of “something to do with the time line of medical stability and paying out some kind of benefits.”  (Hanson Depo. at 33). A notary from Wilton’s office then notarized the employee’s waiver affidavit, wherein the employee verified the accuracy of the statements in the waiver.  (Hanson Depo. at 59).  


The employee filed this second waiver with the Board on December 1, 2000.  On December 4, 2000, the RBA wrote the parties stating that he had received this waiver together with the necessary supporting medical reports.  He found the form was complete and properly executed.  His letter stated, “[t]he waiver is effective upon service to the parties.  If you are entitled to permanent partial impairment benefits, then those benefits are now payable in a lump sum.”  (RBA’s 12/4/00 Letter).  On December 7, 2000, rehabilitation specialist Lulie Williams notified the Board and the parties that she was closing the employee’s case.


Ms. Arias testified that on December 5, 2000, she spoke with a member of Dr. Bald’s clerical staff, who told her that Dr. Bald had made a mistake and he now agreed with Dr. Boesenberg’s 7% rating.  (Arias Depo. at 19).  On December 6, 2000, Ms. Arias wrote the RBA asserting that the second waiver was “incorrect” and the PPI should be $9,450 not $31,050.  (Id. at 25-26).  Ms. Arias testified that she received Dr. Bald’s modified rating on December 11, 2000.  Id. at 19.  The employer did not controvert employees right to Dr. Bald’s 23% rating.


After the waiver was served by the RBA, the employer did not pay lump sum PPI benefits.  Instead, the employer continued to pay bi-weekly PPI payments, as if the employee were still in the reemployment process.  (Hearing Tape I).  Ms. Arias testified that the first time she notified the employee that the employer would not pay the $31,050 was on December 5, 2000.  Ms. Arias testified that she wrote the RBA after the waiver was served on her.  (Hearing Tape I).  


The employee argued that the employer waived its right to assert that the employee’s PPI benefits would be less than $31,050.  The employee also argued that the employer should be required to pay in accordance with its agreements because it has “unclean hands.”


The employer argued that no contractual agreement arose out of the employee’s waiver of her reemployment benefits.  The employer argued that there was no meeting of the minds because Ms. Arias was under the mistaken belief that only one PPI rating for 23% existed, when in fact there were two.  The employer contended that the employee was aware of Dr. Boesenberg’s 7% rating and failed to provide Ms. Arias or the Board with that rating.  The employer argued that, if the waiver was effective, it only owed 7% PPI, because the waiver did not obligate the employer to pay 23% PPI.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DID THE EMPLOYEE WAIVE HER REEMPLOYMENT BENEFITS?

We must first determine if the employee waived her reemployment benefits.  The Legislature recently enacted AS 23.30.041(q), which permits an employee to waive reemployment benefits without having to go through a formal compromise and release (“C&R”) agreement.  That section states:

Notwithstanding AS 23.30.012, after medical stability has been determined and a physician has predicted that the employee may have a permanent impairment that may cause the employee to have permanent physical capacities that are less than the physical demands of the employee’s job at the time of injury, an employee may waive any benefits or rights under this section, including an eligibility evaluation and benefits related to a reemployment plan.  To waive any benefits or rights under this section, an employee must file a statement under oath with the board to notify the parties of the waiver and to specify the scope of benefits or rights that the employee seeks to waive.  The statement must be on a form prescribed or approved by the board.  The board shall serve the notice of waiver on all parties to the claim within ten days after filing.  The waiver is effective upon service to the party.  A waiver effective under this subsection discharges the liability of the employer for the benefits or rights contained in this section.  The waiver may not be modified under AS 23.30.130.


There is no dispute that the employee meets all the requirements of .041(q).  Drs. Bald and Boesenberg found the employee was medically stable and predicted that she would have a permanent impairment that might cause her to have permanent physical capacities less then the physical demands of her job at the time of injury.  The employee filed a statement under oath with the Board on December 1, 2000 that she wished to waive her reemployment benefits on a Board-prescribed form.  The waiver was served by the Board via the RBA on December 4, 2000.  We conclude that the employee waived her rights to reemployment benefits as of December 4, 2000.  

II.
TO WHAT BENEFITS IS THE EMPLOYEE ENTITLED?

The employee seeks $31,050 for waiving her reemployment benefits, arguing that the employer waived its rights to contest Dr. Bald’s 23% PPI rating.  

A.
The Employee’s Eligibility for Lump Sum PPI Benefits
AS 23.30.190(a) requires employers to pay PPI benefits in a single lump sum, except as otherwise provided in AS 23.30.041.  AS 23.30.041(k) requires employers to pay injured workers partial wages while involved in the reemployment process.  If an injured worker reaches medical stability before the completion of his or her plan, AS 23.30.041(k) permits employers to cease paying TTD benefits, and instead pay the employee PPI benefits, bi-weekly, at the employee’s TTD rate.  However, once an employee completes or terminates his or her reemployment plan, the employer is required to pay the remaining unpaid PPI benefits in a single lump sum.  AS 23.30.041(k).

Since the employee’s reemployment plan was terminated on December 4, 2000 through her waiver, the employer was required to pay the unpaid portion of the employee’s PPI benefits in a lump sum within 14 days.  Sumner v. Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995); AS 23.30.155.  We find the employer owed the employee her lump sum PPI benefits within 14 days of December 4, 2000.  It is uncontested that the employer did not pay the employee’s PPI benefits in a lump sum.  


B.
Was the Employee Aware of Dr. Boesenberg’s PPI Report before Initially Waiving her Reemployment Benefits?

The employer alleged the that the employee was aware of Dr. Boesenberg’s rating for 7% and failed to provide Ms. Arias or the Board with this information..  We find no evidence in the record to support this allegation.  Both the employee and Ms. Arias testified that they did not receive Dr. Boesenberg’s PPI rating report until late November 2000.  The evidence establishes that the employee unsuccessfully attempted to persuade the employer to authorize Dr. Boesenberg to perform a PPI evaluation.  The employee met with Ms. Arias, Workers’ Compensation Division staff members and with Dr. Boesenberg in her attempts to obtain this authorization.  She finally volunteered to pay Dr. Boesenberg herself, and provided him with a PPI report that he could use as a guide.  However, Dr. Boesenberg did not contact the employee for an evaluation, instead relying upon the employee’s past medical records and chart notes to write his PPI report. Ms. Arias testified that she did not believe the employee attempted to defraud her.  (Hearing Tape I).  We are persuaded that neither the employee nor Ms. Arias received Dr. Boesenberg’s October 26, 2000 report until after the first waiver form was completed in late November 2000. 


C.
Equitable Remedies


The employee asks us to apply the equitable principles of implied waiver and equitable estoppel to bar the employer from contesting Dr. Bald’s 23% PPI rating. The employer argued that if the waiver was effective, it did not require the employer to pay PPI benefits because they were still disputed.  Alternatively, it claimed it merely owed the employee a lump sum PPI amount of 7%, instead of 23%. (Hearing Tape II).  The Alaska Supreme Court has been reluctant to permit employers to rescind verbal agreements to pay compensation in the Workers’ Compensation arena.  In Cole v. Ketchikan Pulp Co., 850 P.2d 642 (Alaska 1993), the employer and employee agreed to a settlement in return for the employee’s waiver of specified benefits under the Act.  However, before the employee could sign the settlement agreement, he died.  The Board denied the employee’s claim, but the Court declined to permit the employer to withdraw its offer and remanded the matter to the Board to determine if the signature requirement of 8 AAC 45.160 should be waived so as to prevent “manifest injustice.”  Id.  The Court’s decision in Cole was technically based on 8 AAC 45.195, a Board regulation that permits the Board to waive or modify procedural requirements to prevent “manifest injustice.”  


The Alaska Supreme Court has also concluded that the Board has the authority to apply equitable principles to prevent an employer from asserting a statutory right under the Workers’ Compensation Act.  Wausau Insurance and Era Helicopters v. Van Biene, 847 P.2d 584, 586-88 (Alaska 1993).  In Milne v. Anderson, 576 P.2d109, 112 (Alaska 1978) the Court discussed implied waivers.  The Court said:

An implied waiver arises where the course of conduct pursued evidences an intention to waive a right, or is inconsistent with any other intention than a waiver, or where neglect to insist upon the right results in prejudice to another party. . . To prove an implied waiver of a legal right, there must be direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.


The Van Biene Court stated that it was possible for an employer to waive its statutory rights to receive a social security offset against payments due an employee.  The Court discussed equitable estoppel, and determined that an implied waiver could be created by failure to insist upon a right.  The Court stated:

The type of implied waiver created by neglect to insist upon a right is, in reality, a type of equitable estoppel.  This is implied in the language from Milne v. Anderson quoted above in that “prejudice to another party” is required as well as “acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.”  As one key element of estoppel is communication of a position, it follows that neglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.  

Van Biene, 847 P.2d at 586-88.
D.
Did the Employer Waive its Rights to Contest Dr. Bald’s 23% PPI Rating?

We conclude that the employer, through its course of conduct and failure to controvert Dr. Bald’s PPI rating, waived its statutory right to contest Dr. Bald’s 23% PPI rating.  It is undisputed that when the employee initially saw Ms. Arias, Ms. Arias told her that the employer would pay her $31,050, which equals 23% PPI, if she waived her reemployment benefits.  The employee agreed to waive her reemployment benefits, filled out the waiver form and had it notarized by a Wilton employee.  The Board rejected this waiver because it was not on a Board-prescribed form.

The employee obtained a Board-prescribed waiver form and returned to Wilton to see Ms. Arias on December 1, 2000.  At this time, Ms. Arias had been aware for several days that a lower PPI rating existed.  The employee discussed the waiver form and Dr. Bald’s new rating, yet the employee testified that Ms. Arias said nothing regarding what would happen if Dr. Bald changed his PPI rating.  (Hanson Depo. at 67).   The employee again filled out the waiver form and placed the $31,050 figure into the form.  Ms. Arias reviewed the form and suggested the employee add a second medical stability date to the form, which the employee did.  Ms. Arias testified that she took no action to inform the employee or anyone that the employer would potentially not pay $31,050 in PPI benefits.  (Arias Depo. at 42-43).  Nor did Ms. Arias object to the language in the waiver form that read, “In exchange for $31,050.00 PPI Rating         , as promised by the employer or insurer Wilton Adjustment         …” (12/1/00 Waiver at 3); (Arias Depo. at 42-43).  

The waiver contained an affidavit portion, wherein the employee affied “I understand what is stated in this form.  To the best of my knowledge, the facts stated in this waiver of reemployment benefits are true and correct.”  Ms. Arias provided a notary from her office to attest to the employee’s swearing to this statement. Ms. Arias voiced no objection to the form and, rather than wait to see if Dr. Bald would change his report,  encouraged the employee to quickly submit the waiver. (Hanson Depo. at 32).  Ms. Arias did not request that the employee wait for clarification regarding her PPI rating, instead informing the employee that the form needed to be to the Board before December 4 or 5, 2000.  Id.  Moreover, the employer never notified the employee via a controversion notice that it would not pay Dr. Bald’s 23% PPI rating, as required by AS 23.30.155.  Sumner v. Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995).  Ms. Arias testified that the first time she ever notified anyone that the employer would not pay $31,050 in PPI benefits to the employee was after the waiver was served, on December 5, 2000.  (Hearing Tape I).  The employee testified that it was her understanding that the employer was agreeing to pay $31,050 if she completed the waiver form and the Board approved it.  (Hanson Depo. at 31, 59).  We find that a reasonable person would conclude that the employer intended to pay the employee $31,050 in PPI benefits if the employee waived her reemployment benefits.  The combination of the employer’s actions and statements, as a whole, lead us to the conclusion that the employer’s direct and unequivocal conduct indicated a purpose to abandon or waive any legal right to challenge Dr. Bald’s 23% PPI rating.

We conclude that the employer’s failure to assert its legal rights are “acts amounting to an estoppel.”  Van Biene, 847 P.2d at 586-88.  We find that a reasonable person would conclude that the employer conveyed the message - through its actions - that it would not contest Dr. Bald’s PPI rating.  Those actions included:  (1) supplying the $31,050 PPI amount and the subsequently failing to later object to that amount or ask to employee to delay filing the waiver with the Board until Dr. Bald could clarify his rating;  (2) supplying a notary to attest to the employee’s swearing of the accuracy of the waiver; (3) failing to notify the Board or the employee that the employer did not intend to pay the $31,050 until after the waiver was served by the Board; (4) urging that the waiver needed to be quickly filed with the Board; and (5) failing to legally notify the employee via a controversion notice that the employer would not pay Dr. Bald’s 23% PPI rating.  We conclude that the employee relied on the employer’s actions to her detriment.  The employee waived her vocational rehabilitation benefits to her detriment and harm.  Over ten months have now passed since this waiver was submitted, and the employee has been without Workers’ Compensation reemployment benefits.  The employee’s ability to return to the workforce has been delayed and she has potentially lost income she could have earned.  We conclude that the employer waived its rights to contest its own doctor’s 23% PPI rating.  We find the employee has been harmed by her reasonable reliance on the employer’s statements and actions.

E.
Our Findings are Supported by the Legislative History of AS 23.30.041(q)

The employer argues that an employee could write any sum into the waiver form, and employers should not therefore be liable for the amount written into the waiver form.  The employer contends that the waiver form does not entitle the employee to receive any benefits.  The mere fact that an employee writes a sum into the waiver form does not entitle the employee to that sum.  However, where an employer offers an injured worker a particular sum of money in PPI benefits in exchange for the employee waiving his or her reemployment benefits, and the injured worker relies on that sum in waiving his or her reemployment benefits, the employer may be deemed to have waived its statutory right to later contest the payment of those benefits. Van Biene, 847 P.2d at 586-88.

Our conclusions are supported by the legislative history regarding .041(q), which is helpful in revealing the concerns that the legislature had regarding employees waiving their reemployment benefits.  Hearings on H.B. 419 Before the House Labor and Commerce Committee, 21st Legis. (2000)
. Chairman Rokeberg noted that .041(q) was a “controversial” addition to the Workers’ Compensation Act.  Id. at Bates Stamp 40.  Several legislators expressed trepidation about the new waiver process.  Representative Cissna expressed concern that employees would be “sat down and convinced that they ought to sign a waiver.”  Id. at Bates Stamp 32.  Representative Murkowski noted the finality of the waiver process, and expressed concern that employees would be signing waivers of their own “free will” and without coercion.  Id. at Bates Stamp 40.  Chairman Rokeberg acknowledged that injured workers “might feel some pressure on the part of the employer or the insurance company to sign a waiver.”  Id. at Bates Stamp 41.  The legislators’ concerns were somewhat alleviated by the fact that the Board would prescribe a comprehensive waiver form to assist and protect injured workers.  See, e.g., Id. at Bates Stamp 38, 39, 42.  Based on the legislative history of .041(q), it is obvious that the legislature intended the Board-prescribed waiver form to assist in the protection of employees about to waive their reemployment benefits.  The provision in the waiver form wherein the employee attests to the monetary amount promised by the employer in exchange for the waiver is not a legally binding provision.  However it is, when ratified or induced by the employer, a piece of evidence that the Board may consider in determining the intent of the parties.

The legislative history of .041(q) also reveals that the legislature intended lump sum PPI benefits to flow automatically from the waiver of reemployment benefits.  Willie Van Hemert, co-chairman of the Alaska Labor-Management Ad Hoc Committee on Workers’ Compensation, the committee that authored the 2000 changes to the Workers’ Compensation Act testified:

Part of the reason that we requested this waiver is that the PPI is paid as a lump sum. … There are times when the injured worker really does not want vocational rehabilitation.  And in order to get a PPI payment, there are a number of steps he has to go through that the injured worker may not want to; that delays his payment.  So this is also [a] potential benefit[] to the injured worker.  

(Hearings on H.B. 419 Before the Judiciary Committee, 21st Legis. (2000), at Bates Stamp 59).

Representative Rokeberg confirmed that the effect of .041(q) was to provide for a lump-sum payment of PPI benefits, and this new provision “stops the process from having to go to the Board to be reviewed.”  Id. at 76.  

The preponderance of the evidence leads us to the conclusion that the employer unequivocally waived its statutory rights to contest Dr. Bald’s 23% PPI rating.  This conclusion is supported by the Supreme Court case law and legislative history.  Accordingly, the employer shall pay the employee her PPI at the 23% rate, along with statutory penalties under AS 23.30.155, and interest.  The employer may offset the 7% PPI benefits it has already paid.  AS 23.30.155(j).

III.
Attorney Fees and Costs

We find the employee’s attorney has successfully prosecuted the employee’s claims.  We find the employer failed to pay compensation that was due the employee and resisted the employee’s claims.  AS 23.30.145(b) states, in pertinent part:

If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted affidavits detailing and explaining his fees.  He affied that he spent 49.9 hours from December 15, 2000 through August 15, 2001 and 25.2 hours from August 15, 2001 through August 21, 2001 working on this claim.  (Steven Constantino’s 8/15/01 and 8/21/01 Affidavits).  The total amount of hours was 75.1.  We find the employee has prevailed on all aspects of her claim.


The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex and involved novel legal issues that required extensive case law and legislative history research.  The case was tenaciously fought by the employer.  The employer’s counsel, Rhonda L. Reinhold, was a strong advocate for the employer, and is a well experienced-attorney.  The employee’s counsel, Steven Constantino, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  We find that the employee’s attorney spent 75.1 hours on the employee’s claim.  We find the hours spent to be on the high side, but reasonable in light of the novelty and complexity of the claim.  We will award the employee’s attorney an hourly fee of $215, as requested.  We find this amount is reasonable.  Accordingly, the employer is ordered to pay the employee’s attorney $16,146.50 (75.1 x $215).


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted two affidavits supporting his claim for legal costs.  The August 15, 2001 affidavit seeks costs amounting to $129.57 (Steven Constantino’s 8/15/01 Affidavit).  The August 21, 2001 affidavit seeks costs in the amount of $29.31 (Steven Constantino’s 8/21/01 Affidavit).  The total amount of legal costs sought by the employee is $158.88.  We find this amount was reasonable and necessary for the litigation of the employee’s claim.  We will award $158.88 in legal costs to the employee.

ORDER

1. The employee’s reemployment benefits were waived as of December 4, 2000.  The employer shall pay the employee her PPI at the 23% rate, along with statutory penalties under AS 23.30.155 and interest.  The employer may offset the 7% PPI benefits it has already paid.  AS 23.30.155(j).

2. The employer shall pay attorney fees in the amount of $16,146.50.  The employer shall pay legal costs in the amount of $158.88.

Dated at Anchorage, Alaska this 20th day of September 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William P. Wielechowski,






     
Designated Chairman







____________________________                                






Harriet M. Lawlor, Member

DISSENT OF MEMBER S.T. HAGEDORN

I strongly disagree with the conclusions reached by my colleagues, and to their decision and order in this matter. Though I would agree in large part with the history as it is portrayed in the Summary of Evidence, I believe that the credibility of the facts presented by the parties is open for debate. As in many litigated claims in the Workers' Compensation arena that are hotly contested, the facts that flow from both employee and employer do not always fit.  In the instant case, I believe both employee and employer may have their credibility called into question in regards to the timing of the knowledge of key facts in this case.  AS 23.30.122.  However, putting the question of credibility aside, I believe a decision in favor of the employer can be made based on a matter of law.

It is my opinion that the Waiver of Reemployment Benefits form is a merely a notice to the Board that the signatory intends to waive his/her reemployment benefits.  This notice, by itself, grants the employee no legal rights to her PPI benefits, as it is a waiver and not a contract. The Alaska Supreme Court has defined “waiver” as “the intentional relinquishment of a known right.”  Milne v. Anderson, 576 P.2d 109, 112 (Alaska 1978), quoting Arctic Contractors, Inc. v. State, 564 P.2d 30, 40 (Alaska 1977) disapproved of on other grounds Native Alaskan Reclamation and Pest Control, Inc. v. United Bank of Alaska, 685 P.2d 1211 (Alaska 1984); see also National Bank of Alaska v. J. B. L. & K. of Alaska. Inc., 546 P.2d 579, 587 (Alaska 1976); Alaska Foods. Inc. v. American Mfr.'s Mut. Ins. Co., 482 P.2d 842, 852 (Alaska 1971).  Waivers, in and of themselves, do not grant any legal rights.    I find that the waiver form is deficient in that it does not require the employer or insurance carrier to execute it. In the instant case, the only signatory is Ms. Hansen. It is my opinion that an "agreement" cannot be construed to have occurred, when the agreement is "between" only one of the principle parties.  See, e.g., Hall v. Add-Ventures, Ltd., 695 P.2d 1081 (Alaska 1985), which discusses the general formation of a contract.

Secondly, I find that the Waiver form is deficient in that the amount that is noted as a payment in "exchange" for the waiver, can be arbitrary, and have no relation to the individual's injury. In this case an amount of $31,050 was placed on the form as the amount to be paid in exchange for the waiver. The amount was placed on the form by the employee, with the consent of the adjustor, when she believed the PPI rating was accurately calculated at 23%. This PPI rating is clearly unsupportable by the medical evidence developed by both the employee's and employer's attending physicians.  Since the Board possesses equitable powers, (Van Biene, 847 P.2d 584), the most equitable solution would be to give the employee the PPI amount that all doctors agree she is entitled, 7%.  Apparently, my colleagues would argue that any monetary amount could have been placed on the waiver form, and would be enforceable as a matter of law. I believe the PPI rating speaks for itself, and the correct amount should have been $9,450, based on a 7% whole man rating that had been determined by the employee's treating physician, and ultimately agreed to by the employer’s IME physician.  Moreover, since the majority apparently interpreted the waiver as granting the employee contractual rights to the $31,050, I would find that the employer was entitled to relief from the Board under AS 23.30.130, since there was obviously a mistake of fact.  Blanas v. Brower Co., 938 P.2d 1056 (Alaska 1997).

Lastly, I am concerned, and question whether the Waiver form can be found to be valid without the approval of the Workers' Compensation Board. Historically, when benefits are "compromised" by an employee, or in this case waived, the oversight for such waivers are left to the Board to decide whether it is in the best interest of the employee.  AS 23.30.012; 8 AAC 45.160.  Typically, the Board requires the employee to appear at a hearing to discuss the seriousness of such a waiver, and to assure that the waiver is in the employee's best interest.  8 AAC 45.160(e).  In this case, the Board did not review the decision to waive reemployment benefits by the employee, it did not hold a hearing, nor did they approve it by executing the waiver document. Therefore, I question whether the waiver is enforceable based on the requirements of AS 23.30.012. Instead of the oversight that is typically afforded Compromise and Releases, the waiver was reviewed and approved by the RBA, and an order was issued to the parties notifying them of his decision to approve it. It has been my experience that the Board has oversight over the RBA and when an error or an abuse of discretion has occurred by the RBA or his designee, the Board may exercise its authority to correct the error or abuse.  See, e.g., AS 23.30.041(o).


In conclusion, I believe the facts that are required to make a decision in this case are clear. The correct PPI rating is 7%, and $9,450 is due to the employee. Though I believe both parties credibility can be questioned, (AS 23.30.122), I don't believe that the employer’s actions were intended to defraud, or to diminish the rights of the employee to her benefits. As an alternative solution to this dispute, I would suggest that the employee's rights to reemployment eligibility could be restored at this time, and the process could continue. If the employee again opted to forgo rehabilitation as provided by the Act, a compromise settlement could be considered by the parties, and if an agreement developed, it could be properly reviewed for approval by the Board pursuant to AS 23.30.012. 







______________________________                                






S.T. Hagedorn, Member

 
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAN L. HANSON employee / applicant; v. WAL-MART; employer; INSURANCE CO OF STATE PA, insurer / defendants; Case No. 199921343, 199827478; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  20th day of  September 2001.

                             

   _________________________________

      






Shirley A. DeBose, Clerk

�








� PPI benefits were increased in July 2000.  AS 23.30.190(a).  The Board has held that the PPI multiplier should be based on the date of the employee’s injury.  McCray v. Anchorage School District, AWCB Decision No. 00-0260 (December 20, 2000).  In this case, $135,000 x 23% equals $31, 050.


� The employee provided a Bates Stamp copy of the legislative minutes regarding H.B. 419.  For ease of reference, we will refer to these minutes by the Bates Stamp in the Board’s file.
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