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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GORDON  KAHANU, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

EAST POINT SEAFOODS,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199406118, 

                    199406242, 199402173
        AWCB Decision No.  01-0185

         Filed with AWCB Anchorage, Alaska

         on September 24, 2001


We heard the employee's claim for temporary total disability (TTD) benefits, permanent total disability (PTD) benefits, medical benefits, medical transportation costs, penalties, interest, and reemployment benefits on September 19, 2001, in Anchorage, Alaska.  The employee appeared by teleconference, representing himself.  Attorney Allan Tesche represented the employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUES

1.
Is the employee entitled to additional TTD benefits under AS 23.30.185 from September 1999 and continuing?


2.
Is the employee entitled to PTD benefits under AS 23.30.180 from September 1999 and continuing?


3.
Is the employee entitled to $2,700.00 in additional medical costs under AS 23.30.095(a) for treatment of his right arm and asthma?


4.
Is the employee entitled to $3,950.00 in additional medical transportation costs under 8 AAC 45.084?


5.
Is the employee entitled to reemployment benefits under AS 23.30.041?


6.
Is the employee entitled to a penalty under AS 23.30.155(e)?


7.
Is the employee entitled to interest for late-paid compensation?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his knees, right shoulder, and neck on February 6, 1994, while working as a "hopper man" on a crab processing boat, when a crane struck him with a brailer net full of crab.  He sought medical care, and was off work four days before returning to his job.  He developed right arm pain, as well as crab asthma, and left his position on February 21, 1995.  The employee filed Reports of Occupational Injury or Illness for the brailer accident and the arm pain.  The employer provided TTD benefits and medical care.  


After leaving the crab processing boat, the employee returned to his home in the Spokane, Washington area.  He came under the care of his present treating physician, Walter Balek, M.D.  Dr. Balek referred the employee to neurosurgeon Henry Gerber, M.D., who performed an anterior interbody discectomy and fusion at the C5-6 level.  He began a course of physical therapy at the Four Seasons Physical Therapy clinic, and remained under the care of Dr. Balek.  At the employer's request, the employee was examined by Wallace Nelson, M.D., and E. Bruce McCornack, M.D., on April 11, 1995.  Drs. Nelson and McCornack found the employee medically stable and found he had a 23% whole-person impairment rating under the American Medical Association's Guides to the Evaluation of Permanent Impairment.  Dr. Balek agreed with their findings in his deposition on November 14, 1997.  Balek dep., p.8.  


The Reemployment Benefits Administrator (RBA) referred the employee Rehabilitation Specialist Pauline Cunningham, who conducted a reemployment benefits eligibility evaluation and completed an eligibility report on January 11, 1996.  Dr. Balek approved the physical capacity of the employee to perform two job descriptions from the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT) for positions worked by the employee during the ten years before his injury: "Cook, Short Order" and "Tune-up Mechanic."  Based on the approval of those job descriptions and based on the availability of those jobs in the labor market, Ms. Cunningham recommended the employee be found not eligible to receive reemployment benefits.  RBA Designee Mickey Andrew issued a decision on January 11, 1996, finding the employee not eligible for reemployment benefits under AS 23.30.041(e).  The employee did not appeal this decision within the 10 days provided at AS 23.30.041(d). 


Based on the 23% impairment rating, the employer paid the employee $31,050.00 for permanent partial impairment (PPI) benefits under AS 23.30.190, on February 13, 1996. After payment of the PPI benefits, time-loss compensation ceased.  In an affidavit dated March 20, 1998, Curtis Nelson, senior claims adjuster for the insurer, testified that all compensation and medical benefits (except medical benefits for February 1998) had been paid.  


The employee worked in a small engine repair shop for from August 1997 through February 1998.  The employee's arm pain gradually recurred.  On February 26, 1998 Dr. Balek found the employee's symptoms related to gripping hand tools when repairing the small engines.  He referred the employee to physical therapy, and recommended he not work with hand tools for two weeks.  


The employee suffered an inner ear injury in an armored tank explosion in 1967, while he was in the military, and has suffered black-out spells over the years as a result.  He receives disability benefits from the Veterans Administration for that injury.  In the hearing, the employee testified the spells increased in frequency following his knee and neck injury, but the employer denies any relation between his work injury and his military ear injury.  In this hearing the employee claimed no benefits based on his ear problems.


The employee filed an Application for Adjustment of Claim on May 3, 1996, requesting TTD benefits from June 11, 1995 and continuing, additional medical benefits, medical transportation costs, penalties, interest, reemployment benefits and a finding of frivolous and unfair controversion.  We heard the employee’s claims on April 14, 1998.  


In our decision and order, Kahanu v. East Point Seafoods, AWCB Decision No. 98-0108 (April 29, 1998), 
we found the employee medically stable as of April 11, 1995, based on the physical examination of the employer’s physicians, on the opinion of Dr. Balek, and on our review of the medical records.  The record had no physician's opinions to the contrary.  We found the employee reached medical stability before his TTD benefits stopped on June 11, 1995.


We found the employee did not appeal the RBA denial of his reemployment benefits until he filed his Application for Adjustment of Claim on May 3, 1996, well beyond the 10-day time limit provided in the statute.  We concluded the RBA decision denying reemployment benefits was final as of January 21, 1996 under AS 23.30.041(d).  Additionally, even if the eligibility decision was not final, we found his treating physician determined his permanent physical capacities to be adequate to meet those required by SCODDOT for two jobs he held during the ten years before his injury.  We found the physician's determination would render him ineligible under the criteria of AS 23.30.041(e).


We found no medical transportation costs due, no penalties due, and no basis for a finding of a frivolous and unfair controversion under AS 23.30.155(o).  We awarded the employee ongoing medical benefits for his right arm condition and physical therapy, and awarded any interest due on outstanding medical bills. 


The employee appealed this decision and order to the Alaska Superior Court.  In 3AN-98-6019 CI (Alaska Superior Court, January 26, 1999), the court affirmed our April 29, 1998 decision, and no further appeals were taken.


At the employer’s request, neurologist Jean M. Millican, M.D., and orthopedic surgeon William G. Boettcher, M.D.,  and John E. Hamm, M.D., evaluated the employee on July 10, 2000.  The panel concluded the employee remained medically stable from April 11, 1995.  They concluded the employee was capable of performing full-time, sedentary, light-duty employment with restrictions.  (Drs. Millican, Boettcher and Hamm’s 7/10/00 Report at 13).  Dr. Hamm concluded that the employee’s psychiatric condition does not preclude him from any of his prior jobs or any other form of employment.  Id. at 20.


In a letter dated November 20, 2000, Dr. Balek indicated the employee continued to have an ongoing complex of symptoms in the right upper extremity most commonly associated at the elbow and proximal forearm. He's had a multitude of therapies including ongoing and various physical therapy, sporadic Kenalog injections at the lateral epicondyle, anti-​inflammatories, muscle relaxants.  The employee attempted several time to return to work since 1997.  Most of the jobs he obtained have involved grasping, handling and lifting, and he was unable to maintain these jobs.   Dr. Balek indicated the employee’s reactive airway disease/asthma, triggered by contact with crab, has been stable with Azmacort.  The employee’s neck symptoms are generally resolved.  Dr. Balek indicated the employee is able to do sedentary or light duty work not requiring repetitive hand grasping and handling. 

The employee filed a Workers’ Compensation Claim on February 6, 2000.  The employee now seeks TTD or PTD benefits from September 1999, based on his right arm and neck conditions.  He also claims $2,700.00 in additional medical costs, $3,950.00 in additional medical transportation costs, reemployment benefits, penalties,  and interest for late-paid compensation.


The employee also requested a second independent medical examination (SIME), but the employer opposed that request as unnecessary.  We heard the SIME dispute on November 8, 2000.  In our decision and order, AWCB Decision No. 00-0261 (December 20, 2000), we found no significant medical dispute exists between Dr. Balek and the EME physicians.   We found Dr. Balek and the EME’s agree that the employee is capable of performing sedentary or light duty work, with restrictions.  We found no evidence in the record that the employee is no longer medically stable, or that his ability to return to work has changed.   Accordingly, under AS 23.30.095(k),  we denied the request for an SIME.  That decision and order was not appealed.


We heard the employee’s November 17, 2000 claim for benefits on September 19, 2001.  At the hearing, the employee testified he returned to work in 1997 as an airplane cleaner for Majestic Cleaning at the Spokane airport, quickly becoming a supervisor.  Although he was a supervisor, he often had to cover for absent employees and he suffered right arm discomfort.  He testified Dr. Balek recommended he leave that position, and he eventually did, resigning in June 1998.  He collected unemployment compensation and sought for work until approximately January of 1999. 


He worked at two other jobs briefly since then, and has worked as a weekend delivery truck driver for the Spokesman Review newspaper for the past two and a half or three months.  At the newspaper he has worked approximately 18 hours per week, at $9.60 per hour.  He also testified he is receiving veteran’s benefits for his military disability.  During cross-examination by the employer’s attorney, the employee testified the employer is providing medical benefits for the treatment of his right arm.  He testified the employer at one time resisted paying for his treatment at the Four Seasons Physical Therapy clinic, but later paid the bills.  He testified his right elbow was treated in a Veteran’s Administration Hospital by a Dr. or Nurse Gray on March 11, 1996, and had to pay the bill.  He testified he sent Gray’s bill to the employer.  He thought he may be able to find a duplicate.   He could identify no other unpaid medical bills.


The employee testified the employer stopped paying transportation on September 2, 1999, but subsequently resumed reimbursing medical related transportation costs.  The last reimbursement covers the period February through June 2001.  He testified his round-trips from his home outside Usk to his physician and pharmacy is approximately 214 miles.   He could not identify any of the itemized transportation requests, which he submitted to the employer, which the employer has failed to pay.  He testified he believes the employer has failed to reimburse many trips, but he has not itemized the dates, distances and reasons for those trips.  


Dan O’Neal, adjuster for the employer testified that based on his review of the records in the employee’s file, he could identify no unpaid medical bills, except two bills from Dr. Balek (for June 12, 2001 and August 22, 2001) of which the employer was recently notified, and were being processed.  The adjuster testified he does not believe the employer will dispute those two bills.  He testified he could find no record of treatment of the employee by a Dr. Gray.  He testified the employer has been reimbursing the employee’s transportation steadily since 1999, and he could find no unpaid transportation reimbursement requests in the employee’s file.   He also testified the Internet Mapquest program shows the road distance between Spokane and Usk is approximately 50 miles.


Spokane Vocational Consultant Leesa Sjolin testified she interviewed the employee and prepared a rehabilitation report for the employer on September 17, 2000.  She identified four job descriptions from SCODDOT to which the employee was suited based on experience, and which were within the employee’s physical capacity as determined by both Dr. Balek and the EME physicians: Car Sales, Service Writer, Casino Surveillance Worker, and Restaurant Assistant Manager.  She found a strong labor market in the Spokane area for all four jobs, with earnings ranging from $1,000.00 to $3,000.00 per month.  She predicted he could find a position in one of those jobs within one to six months.


At the hearing the employee argued he is entitled to TTD benefits or PTD benefits from June 11, 1995 and continuing, in order to support his 12 children.  He argued he is entitled to reemployment benefits, the payment of $2,700.00 in past-due medical bills for his right arm condition, $3,950.00 in additional medical transportation costs for a series of 214 mile round trips from his residence in Usk, Washington to Spokane, a penalty under AS 23.30.155(e), and interest for late-paid benefits.  


The employer argued the employee has been medically stable since April 11, 1995 and entitled to no TTD benefits since that date.  It asserted the employee has worked, continues to work, and is capable of working in several positions readily available in the Spokane labor market.  Consequently, it argued, the employee is not entitled to PTD benefits. It argued the RBA Designee's decision finding the employee not eligible for reemployment benefit was not appealed within the statutory time limits, and is long since final.  It contended all treatment of the right arm and all related transportation expenses, of which the employer is aware, have been paid.  The employer requested that we find that the employee’s mileage for treatment in Spokane is approximately 50 miles, one way, and that we order the employee to obtain his prescription costs by mail.  It contended no penalties or interest should be due.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
PERMANENT TOTAL DISABILITY BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts.  

AS 23.30.120 provides, in part:  

PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .


The employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court specifically held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability applies to claims for PTD benefits.  Id. at 1279-1280.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employee testified concerning his persistent physical disability, and his difficulty in working long-term in the jobs he held over the last few years.  We find his testimony regarding his past work and persisting symptoms is sufficient evidence of causation and disability to raise the statutory presumption.  In accord with the court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to his claim for PTD benefits.  See Williams v. Knik Sweeping, AWCB Decision No. 98-0297 (December 1, 1998).


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related, permanent, or total. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869. 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  

The multi-disciplinary EME panel of Drs. Millican, Boettcher, and Hamm evaluated the employee on July 10, 2000, found the employee stable and capable of performing full-time, sedentary, light-duty employment with restrictions.   We find this is substantial evidence rebutting the presumption that the employee is permanently totally disabled from work. 


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


In a claim for PTD benefits, the employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that he is at best "an 'odd lot' worker."  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996).   The term "oddlot," is explained in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978), by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Hewing, 585 P.2d., at 187.  Total disability is work injury-related inability to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966).


In order to determine whether there is regular and continuous work available which is "suited to [the employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Hewing, 585 P.2d, at 185.  Applying the factors outlined in Hewing, Roan and Sulkosky, we must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.   


Based on the consistent medical evidence in the record, we find the employee was injured in the course and scope of his work with the employer.  Based on our review of the entire medical and vocational record, and especially on the consistent medical opinion of all the physicians, we find the overwhelming preponderance of the available evidence shows the employee is able to perform light-duty work.  Based on the employee’s work history over the last few years, and based on the testimony of rehabilitation consultant Sjolin, we find the employee is capable of returning to suitable gainful employment in positions available in his local labor market We note the employee worked successfully as a supervisor in the airline cleaning industry for over a year, and only left because he had to perform non-supervisory tasks in that specific job.  We find the employee is unable to prove, by a preponderance of the evidence, that regular and continuous work suited to his capabilities is not available in the labor market.  We must conclude the employee is not permanently, totally disabled under AS 23.30.180.


II. 
TTD BENEFITS FOLLOWING SEPTEMBER 1999

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.395(10).   AS 23.30.185 limits the duration of TTD to the date of medical stability.  AS 23.30.395(21) defines medical stability:  


"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical 
stability shall be presumed in the absence of 
objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .


The Alaska Supreme Court held that medical stability is irrelevant in determining cessation of TTD benefits if the employee has returned to work. Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986); Olson v. AIC/Martin J.V., 818 P.2d 669, 673 (Alaska 1991).  However, if TTD benefits are to be terminated because the employee has returned to work, it must be shown the employee is capable of steady and readily available employment.  Id. at 10-13.  Thus, under AS 23.30.185, AS 23.30.395(10), and the case law, TTD ceases when the employee 1) reaches medical stability, or 2) returns to steady and readily available employment, whichever comes first.


In our April 29, 1998 decision and order, we found the employee's injury and his initial disability from work were compensable.  We also found the employee reached "medical stability" by June 11, 1995, thereby terminating his entitlement to TTD benefits.  Based on our re-examination of the record, we here reconfirm those findings.



AS 23.30.120(a)​(1) creates a general “presumption of a compensable disability once the employee has established a preliminary link between employment and injury."  Wien Air Alaska v. Kramer,  807 P.2d 471, 474 (Alaska 1991).  Nevertheless, the Alaska Supreme Court ruled in Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246-47 (Alaska 1992), that the 1988 amendments to our Act specifically limit the statutory presumption of compensability to prevent its application to questions of medical stability.  To the contrary, AS 23.30.395(21) creates a presumption of medical stability.  


Nevertheless, medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": The employer is required to show at least some evidence to establish medical stability.  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.


In this case, all the physicians found the employee medically stable as of April 11, 1995, based on their physical examination and review of the medical records. The employee's treating physician has not rescinded that opinion, nor have any of the other physicians.  We find from the preponderance of the evidence that the employee reached medical stability on June 11, 1995.  We can find no clear and convincing evidence in the record to rebut this finding.  We conclude the employee is not entitled to TTD benefits after that date.


III.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .

Our regulation at 8 AAC 45.082(d) provides, in part:

   
Medical bills for an employee's treatment are due and payable within 30 days after the date the employer received the medical provider's bill and a completed report on form 07-6102. . . . 



(1)
a medical bill or if the medical bill is not paid in full as billed, the employer shall tell the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in the payment within 14 days of receipt of the bill and completed report on form 07-6102.


Medical benefits are "compensation" for purposes of AS 23.30.155.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  Medical benefits are due on the 30th day after the employer receives each medical bill and medical report ("Physicians Report").  8 AAC 45.082(d).  We have consistently ruled that, under 8 AAC 45.082(d), no bill is due until after both the bill and medical report are received. See Williams v. Knik Sweeping, AWCB Decision No. 99-0298 (December 1, 1998); Carney v. Carr-Gottstein Foods Co., AWCB Decision No. 94-0044 (March 3, 1994) and Kuehn v. Omega Pizza, AWCB Decision No. 90-0313 (December 31, 1990).  We here reconfirm that interpretation of AS 23.30.095(c) and 8 AAC 45.082(d).


We found the employee’s right arm injury compensable in our April 29, 1998 decision and order.  That finding was affirmed by the Superior Court, and the employer does not dispute that finding.  The persumption of compensability at AS 23.30.120(a) also applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).   Medical evidence is often necessary in order to make that connection."  Smallwood, 623 P.2d at 316. 


In this case, the employee claims $2,700.00 in medical benefits, but identified no specific medical reports or medical bills in the record, related to his injury, which remain unpaid.  Although the employee referred in the hearing to treatment by a Dr. Gray in a Veteran’s Administration Hospital, the record contains no medical reports or bills related to that treatment.  Based on the available record, we can find no specific unpaid medical bills or denied treatment. 


In the absence of some evidence specifically linking any unpaid medical treatment to his work, we cannot find the employee has raised the presumption of compensability under AS 23.30.120(a).  Olson, 818 P.2d at 675.  We must conclude these additional, undefined benefits are not compensable under AS 23.30.095(a).  Accordingly, we will deny and dismiss the employee's claim for additional medical benefits. 


IV.
REIMBURSEMENT FOR TRANSPORTATION EXPENSES  


8 AAC 45.082(d) provides, in part: 

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel.


 In addition, 8 AAC 45.084(d) provides that transportation expenses are "reimbursed."  Although the employee claims $3,950.00 in additional medical-related transportation reimbursement, he has failed to identify any specific unpaid transportation costs. We note our regulations normally require specific documentation for reimbursement of transportation expenses.  


The record reflects the employer has been paying the employee’s itemized transportation reimbursement requests.  We find no specific claimed-but-not-reimbursed itemization of transportation costs.  The employee could identify no specific unpaid transportation costs during his testimony in the hearing.  We can find no basis on which to grant the employee's request.  Accordingly, we deny and dismiss his claim for additional transportation expenses.  Id. 


V.
REEMPLOYMENT BENEFITS UNDER AS 23.30.041

AS 23.30.041(d) provides, in part:

Within 14 days of receipt of the report from the rehabilitation specialist, the administrator shall notify the 
parties of the employee's eligibility for reemployment 
preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. . . .  The board shall uphold the decision of the administrator except for abuse of discretion 
on the administrator's part.


AS 23.30.041(e) provides, in part:

    
(e) An employee shall be eligible for benefits under this section . . .  by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 
United States Department of Labor's "Selected Characteristics 
of Occupations Defined in the Dictionary of Occupational Titles" for: 

. . . .


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury . . . .  


The employee’s treating physician determined his permanent physical capacities to be adequate to meet those required by SCODDOT for two jobs he held during the ten years before his injury.  In our April 29, 1998 decision, we found the physician's determination would render the employee ineligible under the criteria of AS 23.30.041(e), when coupled with the evidence from Ms. Cunningham's reemployment benefit eligibility report finding those positions are reasonably available to the employee in the labor market.  No physician has disputed that release to employment, and we reconfirm our findings on this matter.


Additionally, the RBA Designee issued the decision denying the employee's eligibility for reemployment benefits on January 11, 1996.  The employee did not appeal this decision or raise this issue until he filed his Application for Adjustment of Claim on May 3, 1996, well beyond the 10-day time limit provided in the statute.  In our April 29, 1998 decision and order we concluded the RBA decision denying reemployment benefits was final as of January 21, 1996 under AS 23.30.041(d).  


The employee appealed our denial of his claim for reemployment benefits, but the Superior Court affirmed our decision on January 26, 1999.  The court’s decision was not appealed, and is final.  That decision is the law of this case, and we reaffirm it. Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).  We will again deny and dismiss the employee’s claim for reemployment benefits. 


VI.
PENALTIES AND INTEREST

AS 23.30.155 provides, in part:


(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section. . . .


8 AAC 45.142  provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more 
than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


No benefits are being awarded in this decision.  Consequently, no compensation is due, and no compensation is late.  Accordingly, we must deny and dismiss the employee's claim for penalties and interest. 


ORDER

The employee's claims for PTD benefits, additional TTD benefits, additional medical benefits, additional medical transportation costs, reemployment benefits, penalties, and interest are denied and dismissed.


Dated at Anchorage, Alaska this 24th day of September, 2001.





ALASKA WORKERS' COMPENSATION BOARD






_____________________________________                                  





William Walters,  Designated Chairman






_____________________________________                                  





Robin Ward, Member






_____________________________________                                  





Harriet M. Lawlor, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Gordon Kahanu, employee / applicant; v. East Point Seafoods, employer; and Alaska National Insurance Co., insurer / defendants; Case Nos. 9406118, 9402173, & 199406242; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of September, 2001.

                            



_________________________________

                             



Shirley DeBose, Clerk
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