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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MICHAEL N. KRIEGER, 

                                                  Employee, 

                                                            Applicant, 

                                                   v. 

UNISEA FOODS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199729817
        AWCB Decision No. 01-0190

         Filed with AWCB Anchorage, Alaska

         on  September 28, 2001


We heard the employee’s claim for benefits at Anchorage, Alaska on August 22, 2001.  Attorney Joseph Kalamarides represented the employee.  Attorney Richard Wagg represented the employer.  Upon the employee’s request, and employer’s consent, we kept the record open to allow the employee an opportunity to supplement his affidavit of attorney’s fees and costs.  We closed the record on September 4, 2001, when we first met after the affidavit was filed.  


ISSUE

Whether the employee was injured in the course and scope of his employment.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer on January 15, 1997 as a crab off-loader, stationed on a barge moored at St. Paul in the Priboloff Islands.  The employee testified his normal shift was from 6 p.m. to 6 a.m.  The employee testified on March 22, 1997 he worked an additional four hours although he had felt fatigued at the end of his shift at 6 a.m.  Thereafter, he testified he spit up some blood.  With the assistance of his roommate, he sought attention from the medical technician, Ms. Cindy Fay.   The employee testified consistent at the August 22, 2001 hearing, as he testified in his February 17, 2000 deposition.  In his deposition at 13 - 15, the employee testified: 


Q.
Can you tell me when you first started noticing symptoms that you associated with your appendicitis?


A.
I believe it was on the morning of March 22nd, or around that date.  I was getting off my shift around six, 6:30 in the morning, and I just really felt fatigued.  And I went to sit down next to a heater, and then I was asked to go back to work.  And I went back to work for approximately around four hours, and then I started spitting up a little blood around that time.  And then after that, I was talking to my friends and they go, well, go see a doctor or get some rest.  They go, you know, if you see a doctor, they’re going to make fun of you.  So I went down and got some rest. . . I laid down for a while, and my roommate, Gordon Kingston, woke me up later on in the afternoon, because I wasn’t moving much.  Because he heard I was sick and he asked me, and I just – I felt really weak.  


Q.
Is this the afternoon of March 22nd?


A.
I believe around that time, yes, sir.  


Q.
What happened after Mr. Kingston woke you up?  


A.
He said – he advised me to, you know, take care of my health because I work outside on the boats and to see a doctor and make sure nothing was wrong, so I said okay.  We went down to see the medical tech, and there was – I remember the people being Vietnamese, because I’ve never been around a large group of Vietnamese, and some of the foremen were Vietnamese in the office, and they didn’t believe me when I told them I was feeling fatigued.  


And they said, well, see the medical tech, Cindy Fay, and – or they went up to get her, I believe.  And she never came down.  And my roommate got mad.  We up to go see her and came back down saying that she was partying and drinking.  And mentioned that I probably had food poisoning from takeout or something, I remember that.  


The employee further clarified: 


Q.
Okay.  But I guess my question is, did you make any effort to go to the clinic when you started having the problem?


A.
No, sir, I didn’t want to lose my job.  I felt like if I would have started making a medical complaint, you know, that they would call me a slacker and then I would lose my position.


Q.
Did anyone in any supervisory capacity ever tell you that if you went to the clinic your job would be in danger?


A.
They said that people who go to the clinic usually are trying to get out of work.  Yeah, they did say that.  


Q.
Did anyone ever discourage you from going to the clinic if you had a legitimate medical problem?


A.
I didn’t have one, sir, up to that point?


Q.
And when you actually had the problem, did anyone discourage you from going to the clinic?


A.
Just what Cindy Fay said, that it was probably just some type of food poisoning and take Alka-Seltzer. 


Q.
Are you prohibited from leaving the barge or vessel and going to the clinic on your own?  


A.
No.  Not prohibited, no. 


Q.
So if you felt your problem was serious enough you could go directly to the clinic?


A.
Yeah, I guess.  You’d have to make arrangement to get over there. 


Q.
So I take it that at least that first day you didn’t feel it was serious enough that you had to go to the clinic?


A.
That’s a good question.  At first, no, I didn’t think it was.  But later on when I went down there with my roommate I thought because usually with a little food and a little rest you don’t have a fatigue problem anymore, and I still had that.  


Q.
What I’m trying to get at, I guess, is at what point did you feel that it was important that you go to the clinic. 


A.
When my roommate work me up and I was still feeling fatigued.  I played a little college ball and know what it’s like to be wore out, and I know what it’s like to get a little rest and feel back up to normal again.  And then after I got rest, I didn’t have that feeling of being, you know, back up to par.  


Q.
So that would have been the morning of the 23rd when he woke you up?


A.
No, that would be the evening before when he woke me up so we could go down and see a doctor.  


Q.
But you did not go to the clinic then, correct?


A.
Well, no, I went down there to ask to go to see the doctor at the clinic or whoever.  The way I understood it, sir, is you go down there and they agree with you that you’re sick and then they’ll take you over there.


Q.
Who is they?


A.
Cindy Fay. 


. . . 


Q.
I may be getting confused on the timing now based on what you’ve told me.  The evening of the 22nd, did you go ask to go to the clinic?


A.
Yeah, that’s when they gave me the Alka-Seltzer.  


Q.
And who gave you the Alka-Seltzer? 



A.
One of the Vietnamese guys did, on the recommendation of Cindy Fay.  


Q.
And did you specifically tell them that you were sick and wanted to go to the doctor?


A.
Yes.


Q.
And they refused to allow you to go?


A.
They said it was food poisoning.  Cindy Fay said it was food poisoning, to get some rest and take the Alka-Seltzer. 


Q.
And that’s what you did at that point then, you took the Alka-Seltzer and you rested?


A.
I went up and got some rest, and then I felt a pain and I thought  maybe that was the food poisoning and I took the Alka-Seltzer after that.  And then I threw up the Alka-Seltzer.  


Q.
Is there a reason you did not insist on going to the doctor?


A.
Yeah, I didn’t want to lose my job.  

(Id. at 32 - 35). 


The employee testified that after his arrival in Anchorage from St. Paul, he underwent surgery and was hospitalized for approximately one week.  The employee remained in Anchorage for observation for an additional week, then returned to his home in California.  He was unable to return to full duty work for approximately six months.  


Cindy Fay testified telephonically at the August 22, 2001 hearing from he Akutan, Alaska.  She testified that in March 1997 she was employed by the employer working as an “administrative specialist.”  She testified that one of her duties was to serve as the “medical tech” and take people to the clinic as needed or to authorize a visit to the clinic.  She testified that it is only approximately a 10 minute walk to the St. Paul clinic from where the barge is moored.  She testified that generally she makes one trip to the clinic every morning with around a dozen people with medical complaints.  She testified she also took people to the clinic on an emergent, as needed basis.  


Ms. Fay testified that she does not specifically recall discussing the employee’s complaints of fatigue with either him or his roommate, on March 22, 1997.  She testified that any employee that presented with complaints of spitting up, or coughing up, blood would be immediately taken to the clinic.  Accordingly, she believes neither the employee or his roommate mentioned any blood issues on March 22, 1997.  She does recall taking the employee directly to the clinic (on an emergent basis) when he presented to her on March 23, 1997, as it was a special trip which resulted in a medi-vac to Anchorage. 


After Ms. Fay testified, the employee testified again.  He recalls requesting medical attention on March 22, and believed Ms. Fay was informed that he spit up blood.  He recalled being informed that he could walk to the clinic, however, he had no strength to walk anywhere.  


In his hearing brief, Exhibit 2, the employee details the outstanding bills associated with his appendectomy at Alaska Regional from March 1997.  The medical bills reflect approximately $59,000.00 remains unpaid.  Subsequently, the employee began treating with Judith Whitcomb, M.D.  In her October 18, 1999 letter, Dr. Whitcomb reported, in pertinent part:


It is very clear to me that although his appendicitis was not caused by his being a loader on a barge, the delay in his diagnosis and treatment was definitely related to his being in a place and situation where adequate medical care was not available to him in a timely manner.  This delay resulted in abscess formation from the ruptured appendix.  Peritonitis with abscess formation results in a prolonged recovery time, with weakness and very decreased stamina, sometimes for months, whereas if the appendicitis had been diagnosed early, he would have been back to full work in three weeks.  


On November 18, 1999, the employee signed a report of occupational injury describing:  “Employee’s appendix ruptured and he developed peritonitis as the result of delay in medical treatment.”  The employer subsequently controverted all benefits, initiating the present litigation.  


At the request of the employer, the employee’s medical records were evaluated by Francis Riedo, M.D., an infectious diseases expert.  In his April 18, 2000 report, Dr. Riedo opined, in pertinent part:  


In reviewing the records, retrospectively, it is clear that Mr. Krieger had appendicitis.  I do not think that initially the symptoms are that clear cut.  As is often the case, the initial signs and symptoms of appendicitis are nondescript and vague and include abdominal pain, vomiting, nausea and malaise.  Again, in retrospect, it is clear that he had an appendicitis.  It is not clear looking at those isolated symptoms that a diagnosis of appendicitis could have been made and treatment initiated.  


In response specifically to the question of delaying diagnosis, it is my impression that Mr. Krieger’s appendix actually ruptured well before he was seen at the St. Paul clinic.  The time period between 2:30 p.m. and presentation to Alaska Regional Hospital was not a critical factor in the development of a pelvic abscess and/or peritonitis.  


At the time he presented to the St. Paul Clinic he already had evidence of peritonitis and in all likelihood, the pelvic abscess was already formed.  It is my impression, in retrospect, that Mr. Krieger had an appendicitis on March 22, 1997.  He probably ruptured his appendix after 6 p.m. when he described the severe abdominal pain followed by vomiting.  He was at that point able to sleep and rest for a period of several hours.  This is a fairly typical process.  Patients usually feel relief after the rupture of their appendix until florid peritoneal signs develop.  


His pelvic abscess probably began forming somewhere after 6 p.m. on the night of March 22, 1997, and peritoneal signs evolved over the ensuing 18 hours until he was seen at the St. Paul Clinic.  

. . .


This question is difficult because it is not clear what role Cindy Fay, the barge administrator, has in providing medical care or providing triage.  If in fact Ms. Fay is the person responsible for determining who should be transported to the ship and she is not available, then there is an issue in delay of diagnosis.  


If Mr. Krieger made a decision not to pursue care because he felt this was food poisoning, then obviously this is a personal delay.  


Again, I would reiterate that the early presentation of appendicitis is nonspecific and vague and can mimic a variety of non-serious conditions including gastroenteritis, food poisoning, severe constipation, or even gastritis.  It is not clear to me judging from the records that anyone would have been able to make a specific diagnosis on March 22, 2997, based on Mr. Krieger’s symptoms.  


Hematemesis, however, is a serious concern and should be evaluated.  If Mr. Krieger was vomiting that should have been brought to someone’s medical attention and he should have pursued treatment at the clinic at that time.  

. . .


Based on the medical records available and Mr. Krieger’s condition it is not clear to me that his symptoms in the early part of March 22, 1997, would have been specific for an appendicitis.  It is of concern to me that he was vomiting blood and this alone should have generated concern on Mr. Krieger’s part and been pursued with a visit to the clinic on March 22, 1997.

. . . 


In sum, Mr. Krieger had appendicitis with peritonitis and pelvic abscess formation.  The onset of symptoms, in retrospect, probably date to March 22, 1997.  His initial symptoms were nonspecific.  I see no evidence of delay of diagnosis or therapy from the time he visited the St. Paul Clinic until he was seen in Alaska Regional Medical Center and no delay in diagnosis of treatment from the time presented from to Alaska Regional Medical Center, until he had his appendectomy and abscess drained on March 24, 1997.  


Based on the disputes between Drs. Whitcomb and Riedo, we ordered a second independent medical evaluation (SIME) under AS 23.30.095(k) be performed by Paul Steer, M.D., a specialist in internal medicine and infectious diseases.  In his July 27, 2000 report, Dr. Steer provided his opinion in response to our questions as follows: 


1.
In your opinion, were there any delays in Mr. Krieger’s diagnosis and treatment that substantially contributed, aggravated, or accelerated the development of his abdominal abscess and/or peritonitis?  


No.  I feel Mr. Krieger, by history, almost assuredly had an acute appendicitis that ruptured some time prior to or during the evening of March 22nd and that his outcome would have been the same regardless if he had received immediate care at that time that he first claimed to have sought medical attention, i.e., the evening of March 22nd, or at the time that he eventually sought medical attention (2:34 p.m. the next day, March 23rd) and when he finally received definitive surgical care, i.e., a little after midnight March 23-24.  The relatively prolonged hospital course and slow post hospital recovery to a full recovery without residua I think is expected in someone who has a perforated appendix and there is nothing in the history to suggest that outcome would have been different.  In his deposition, Mr. Krieger states that he did make at least some attempts to seek medical attention the evening of March 22, 1997.  It is a little unclear how significant that attempt to receive medical care was at that time.


2.
If it were not for his work location and remote site, work conditions, and distance from medical care, would Mr. Krieger’s appendicitis have progressed to the point it did and produce the need for the additional medical treatment or his disability?


As above, he essentially had a perforated appendix at the time that he developed significant  enough symptoms by the evening of March 22, 1997 to have made his first possible attempts at seeking medical care.  Despite his very remote work location relative to availability of definitive medical care, there is no evidence that the time lag to definitive care, i.e., the appendectomy and drainage of the abscess, had any affect on the eventual outcome.  


3.
Would the abdominal abscess and/or peritonitis have developed regardless of the circumstances? 


Appendicitis and perforation is not work related in any way, shape, or form, either causation, aggravation, or acceleration relative to his job description.  Once an acutely inflamed appendix perforates, local and/or generalized peritonitis will develop and if the patient is fortunate, as was the case in Mr. Krieger’s case, a localized abscess would form thus the natural history of this process.  If he had been fortunate enough to have developed acute severe symptoms prior to perforation, enough to have sought medical care, then one could consider whether or not any delay would have adversely affected the outcome, but this is not the case in Mr. Krieger’s case.  

In closing, Dr. Steer commented:  


NOTE:  Having practiced medicine in Alaska for over 25 years and having participated in the care of may patients referred in from remote locations, I am extremely pleased and surprised that our current system is working as well as it is.  Mr. Krieger obviously was seen at 2:34 in the afternoon in a very remote location in a medical clinic staffed by a Physicians Assistant.  The correct diagnosis and triage was made.  Arrangements were made for a rapid evacuation and in less than 12 hours, he had been evacuated from the remote location to a definitive medical facility, the appropriate tests had been completed, and the appropriate definitive surgery completed.  


In response, Dr. Whitcomb wrote in her January 16, 2001 letter, in pertinent part: 


I have reviewed the letters by Dr. Paul Steer and by Dr. Francis Riedo, who have evaluated Mike Krieger’s Workers’ Compensation claim concerning peritonitis following a ruptured appendix when the patient was in a remote site.


You have two letters from me also, from 8/02/99 and 10/18/99, expressing my opinion that a delay in diagnosis may have resulted in delay in treatment.  I agree with Dr. Riedo that the only delay was on 03/22/97, with his initial symptoms. Had he gone to an Emergency Room with these symptoms, it is very possible that an examination of the abdomen would have revealed a diagnosis of appendicitis before rupture occurred.  The difference could have been that if he had been started on antibiotics immediately, although he probably would have still have ruptured at 6:00 p.m., there would have been less of a chance of abscess formation.  There was absolutely no delay in treatment once he was seen at the St. Paul clinic.


I agree with Dr. Riedo that it is unclear what role Cindy Faye (sic) would have played in providing medical care or triage on the evening of the 22nd.  It is unclear what her training and responsibilities are.  It is true that early presentation of appendicitis is non-specific and vague, but history and cursory abdominal examination could have been performed at the time of his initial request to see a “medical person,” but this medical person was not available, and so this exam was not done.  I would not consider this a personal delay in seeking medical treatment.  


As you can see, this note is to clarify my previous stand that delay in diagnosis could well have resulted in an aggravation of his peritonitis and abscess formation, and this delay occurred only between the afternoon of March 22 and when he was finally taken to the clinic on the afternoon of March 23.  


The employer argues the employee’s claim is barred under the statute of limitations in AS 23.30.105 and .100.  Furthermore, the employer asserts the employee was not injured in the course and scope of his employment, and his employment was not a substantial factor in his need for medical treatment or his disability.  In addition, the employer argues that did not sustain an injury as defined in AS 23.30.395(17).  


The employee argues his claim is not barred by the statutes of limitation as he gave notice within 30 days after he understood the relationship of his work and the injury.  The employee asserts that the delay in his treatment was attributed to the remoteness of his work-site, which aggravated his condition.  Therefore, he argues his injury arose under the provisions of the Act under the remote site doctrine.  “The limits placed on Krieger’s ability to receive immediate and adequate medical treatment were the result of the conditions of his employment and were a direct consequence of working at a remote site.”  (Employee Brief at 9). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Statutes of Limitation.


AS 23.309.100 provides: 

(a)
Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. 

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person. 

(c)
Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred. 

(d)
Failure to give notice does not bar a claim under this chapter 

(1)
if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2)
if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 

(3)
unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

AS 23.30.105 provides: 

(a)
The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041 , 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In Egemo v. Egemo Construction Co., 998 P.2d 434, 438 (Alaska 2000), our Supreme Court held:  “The burden of proof is on [the insurer] to establish the affirmative defense of failure to file a timely claim.  The failure to comply with a statute of limitations is a disfavored defense.”  We find the employee was not fully apprised of the purported work-related nature of his “injury” until he received Dr. Whitcomb’s October 18, 1999 letter which indicated his remote location may have contributed the seriousness of his appendicitis because it delayed proper diagnostic treatment.  Therefore we find the employee’s knowledge of the relationship between his claimed injury and work was latent. We further find the employer had knowledge of the employee’s “injury” the date it provided transportation to the clinic.  Because this case primarily present a legal question based on complicated medical evidence not normally understood by the public, or for that matter within the Board’s more generalized understanding of most injuries, we find the employer’s ability to develop its defense has not been hampered.  In fact, the retrospective nature  of both the EME and SIME physicians’ opinions confirms this finding.  Accordingly, we conclude the statutes of limitations in AS 23.30.100 and 23.30.105 do not bar the employee’s claim.  

Compensability of the Employee’s Claim.


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find the employee fails to attach the presumption.   As discussed in Burgess at 317, we find that all of the doctors, the employee’s, employer’s and the SIME physician, agree that the employee’s appendicitis would have occurred at the time it did, in the way it did, and to the degree that it did regardless of the employee’s work or work location.  Likewise, we find that no reasonable person, and certainly all the medical experts consulted in this case do not attach responsibility of the employee’s appendicitis to his work.  Dr. succinctly stated:  “It is very clear to me that . . . his appendicitis was not caused by his being a loader on a barge . . .” Accordingly, we conclude the employee cannot attach the presumption and his claim must be denied and dismissed.  


Nevertheless, we will analyze this issue assuming that the employee did attach the presumption with his testimony, and that of Dr. Whitcomb.  We next determine whether the presumption is rebutted.  We find, based on the opinions and testimony of Drs. Riedo and Steer (and Whitcomb for that matter), without weighing credibility, that the employer has rebutted the presumption that the employee work or work location contributed to his injury or disability.  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the March 1997 work or work location is a cause of his claimed disability and need for treatment, if any.  We find he has not.


In 1 Larson’s Workers’ Compensation Law §10.10 (2000 ed.), at 10-28 – 10-29, Professor Larson provides:


Closely related to the problem of claimant misconduct in aggravating an injury by treatment is the problem of aggravating an injury, or preventing it alleviation, by refusal of reasonable treatment, healing, exercise, examination, or surgery, in that the relevant events cluster around the handling of a compensable injury.  The degree of claimant misconduct required to break the chain of causation should therefore be not mere negligence, but intentional conduct which is clearly unreasonable. . . . 


[2] Treatment Involving No Risk.  



The question whether refusal of treatment should be a bar to compensation turns on a determination whether the refusal is reasonable.   Reasonableness in turn resolves itself into a weighing of the probability of the treatment’s successfully reducing the disability by a significant amount, against the risk of the treatment to the claimant. 


Some kinds of treatment involve no risk at all, and consequently when disability is aggravated or cure is impeded by intentional refusal to go along with the treatment, resultant harm attributable to the refusal is not compensable.  The conduct may take the form of simple refusal to go to the doctor’s office for treatment.  


In Norcon v. Siebert, 880 P.2d 1051 (Alaska 1994), our Supreme Court denied death benefits to a worker who suffered a heart attack while staying at an employer provided facility in Valdez.  At 1055, the Court concluded:  “There is no substantial evidence to support a holding that Kenneth’s (the employee) death resulted from his employment with Norcon.”  At 1056, the Court held:  


The Board erred in its determination that Ellen would have prevailed even if Norcon had rebutted the presumption of compensability.   This conclusion is not supported by substantial evidence.   Although we will not reweigh the evidence on appeal, to support an award of compensation in a highly technical medical case such as this, more needs to be presented than an unexplained case note and a statement by a cardiologist that working so many hours is unusual.   The quantum of evidence presented does not meet the substantial evidence test to support the Board's determination of a connection between Kenneth's death and his employment.   See, e.g., Grainger,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1991042634&ReferencePosition=979" 
 805 P.2d at 979 ("We will reverse a Board decision when we 'cannot conscientiously find that the evidence supporting that decision is substantial.' ") (quoting Delaney v. Alaska Airlines,
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 693 P.2d 859, 864 n. 2 (Alaska 1985)).   Therefore, the claim for compensation is denied.

In Doyon Universal v. Allen, 999 P.2d 764 (Alaska 2000), the Supreme Court recently discussed the “remote site” doctrine, holding at 768 – 770:

Because of the unique situation that remote worksites present, we have adopted a particularly expansive view of "work-connectedness," which we have articulated in the now-familiar "remote site" doctrine.   The crux of this doctrine is that everyday activities that are normally considered non-work-related are deemed a part of a remote site employee's job for workers' compensation purposes because the requirement of living at the remote site limits the employee's activity choices. As we have stated:

     because a worker at a remote site is required, as a condition of employment, to eat, sleep and socialize on the work premises, activities normally divorced from his work become part of the working conditions to which the worker is subjected.  

We have used this doctrine to extend workers' compensation coverage to injuries sustained by remote site employees while engaged in recreational pursuits, and while running personal errands that were "reasonably contemplated and foreseeable by the employment situation." 

Here, Allen's act of eating the Brussels sprouts was a direct consequence of the limitations of working at a remote site.   It is undisputed that the only food available on the premises was at the employer-provided cafeteria.   Allen therefore had no personal choices as to where he should eat;  he also had no access to a restaurant, grocery store, or kitchen facilities for his personal use.   Unlike eating at home, Allen had little or no choice as to what he could eat, how it would be prepared, who would prepare it, or the quality of the ingredients.   The limits placed on Allen's choices are further evident in the fact that he does not cook or eat Brussels sprouts at home;  rather, the only vegetable dish he prepares is Costco's "California Blend," which contains corn, string beans, lima beans, broccoli and cauliflower.   Because Allen's act of eating the Brussels sprouts was "an activity choice made as a result of limited activities offered at a remote site," it is precisely the type of activity the "remote site" doctrine was meant to cover. 

For these reasons, Allen's act of eating in the cafeteria was incident to his employment under the "remote site" doctrine.   Because the facts surrounding Allen's eating options are undisputed, substantial evidence supports the Board's finding that Allen has proven this aspect of his case by a preponderance of the evidence.  (Footnotes and citations omitted).  

At footnote 22 in Doyon, the Court commented: 


Doyon contends that the "remote site" doctrine is inapplicable here in light of the first footnote in Norcon, [infra] in which we held that a fatal cardiac arrest suffered by a worker while showering at a remote site "does not fall within the parameters of the 'remote site' theory" because "[g]etting ready for work is not an activity choice made as a result of limited activities offered at a remote site.   It is an activity that most employees engage in before they go to work, regardless of their location."  Id. 
The principle implicit in the result described in this footnote is reflected in our analysis in the instant case:  For the "remote site" doctrine to attach, the employee's activity choices must be limited by the remote site and that limitation must play a causal role in the employee's injury.   For example, if we were confronted with a case similar to Norcon in which an employee's heart attack was caused by him or her being hit with a sudden burst of cold water while in the shower, we would conclude that the employee's limited choice of showers at the remote site contributed to his or her injury, and that the remote-site doctrine therefore applies.

In the present case, we find the employee was not engaged in any activity that was "reasonably contemplated and foreseeable by the employment situation."  Based on Ms. Fay’s testimony, we find that had the employee advised her that he was “spitting up blood,” she would have immediately taken him to the clinic.  Based on the employee’s testimony, we find he was advised that he could seek medical attention on his own;  he says he was told he could walk to the clinic, only 10 minutes away.  We find the employee chose not to seek medical attention on March 22, 1997, when his appendicitis may have been diagnosed.  Based on the totality of the medical evidence, we find the employee’s appendix ruptured prior to his seeking medical attention on March 23, 1997.  We find the employee’s remote work site had no bearing on his decision to not seek medical attention;  his appendix could have ruptured in St. Paul, Anchorage, or at his home in California.  We find the employee may have failed to mitigate his damages by not seeking medical attention at the clinic on March 22, 1997.  We give more weight to opinion of the physician we selected, Dr. Steer, who opined that the employee’s location had any effect on the employee’s eventual outcome.  AS 23.30.122.  We find that neither the duration or distance of the medi-vac flight aggravated, accelerated, or combined with the employee’s appendicitis to cause or worsen his condition.  We find the quantum of evidence presented does not meet the preponderance of the evidence test to support a determination of a connection between the employee’s appendicitis and his employment.  


Therefore, we conclude the employee was not injured in the course and scope of his employment and his claim is not compensable.  His claims for benefits are denied and dismissed.  


Because the employee has not prevailed on the compensability of his claim, we must also deny and dismiss his request for attorney’s fees and costs.  AS 23.30.145.  

ORDER

The employee was not injured in the course and scope of his employment and his claim is denied and dismissed.


Dated at Anchorage, Alaska this     day of September, 2001.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL N. KRIEGER employee / applicant; v. UNISEA FOODS, INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199729817; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th of September, 2001.
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