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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ANITA D. LANGE, 

                                 Employee, 

                                                            Applicant,

                                                   v. 

SITKA CONSERVATION SOCIETY,

(Uninsured)              Employer,

                                                             Defendant.
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          FINAL DECISION AND ORDER

        AWCB Case No.  199809471
        AWCB Decision No. 01-0196

         Filed with AWCB Juneau, Alaska

         on October 9, 2001





On September 11, 2001, we heard the employee’s claim for additional benefits on the written record, without oral argument.  The employee, Anita Lange, represents herself.  The uninsured employer, Sitka Conservation Society (SCS), is represented by Attorney Patricia Zobel.  We closed the record on September 11, 2001, following deliberations. 


ISSUES

1. Is the employee entitled to additional disability benefits based on her request for a retroactive compensation rate adjustment, to account for health insurance and medical expenses paid by SCS, pursuant to our regulations 8 AAC 45.220(c)(3)(B) and/or 8 AAC.45.490?

2. Is the employee entitled to past and continuing permanent total disability (PTD); or in the alternative,  Section 41(k) stipend?


CASE HISTORY & SUMMARY OF THE EVIDENCE


We incorporate by reference the facts as detailed in Lange v. Sitka Conservation Society, AWCB Decision No. 00-0033 (February 23, 2000), Lange I, the Board found SCS failed to timely pay the employee permanent partial impairment (PPI) benefits in a lump-sum, as is required by AS 23.30.190 and AS 23.30.041(k).  Therefore, the Board concluded the employee was entitled to a penalty, and interest, in accordance with AS 23.30.155(e) and our regulation, 8 AAC 45.142.  We adopt the findings made in Lange I, which are, in pertinent part:

1. The employee suffered a compensable injury to her low back on April 23, 1998, for which the employer paid her temporary total disability (TTD) benefits at $301.33 per week.

2. On July 6, 1999, the employer’s medical evaluator,  John Bursell, M.D., determined the employee was medically stable, suffered a ten percent whole person impairment, and would eventually return to her usual work.  

3. The employer began to pay bi-weekly PPI benefits at the same rate as her TTD benefits. 

4. Because the employee had not requested an eligibility evaluation for reemployment benefits, SCS paid the employee the remainder of her PPI benefits in a lump sum on August 27, 1999.  

5. The employee prevailed on her September 16, 1999 Claim for a late payment penalty and interest. 


Between July 6, 1999 (when Dr. Bursell evaluated employee) and January 10, 2001 (when she consulted with Donald Lehman, M.D.), the employee had no intervening medical care or evaluations.  Dr. Lehman’s January 10, 2001 report states:  “[the employee] wishes to get retraining for new employment.”  Dr. Lehman determined the employee would not be able to return to work in any job that required “sitting, lifting, bending, or reaching.”  He strongly recommended the employee have an MRI and an evaluation by a neurosurgeon. Our review of the file fails to show the employee has had any treatment or evaluations since January 10, 2001, or even followed-up on the recommendations made by Dr. Lehman. 


On January 15, 2001, the employee requested an eligibility evaluation relying on Dr. Lehman’s report.  SCS began paying Section 41(k) stipend benefits ($226.01/ week) effective January 15, 2001.  

On July 2, 2001 Dr. Lehman responded to a request for information by the reemployment specialist assigned to evaluate the employee’s eligibility for reemployment benefits.  His report states:  “Per my medical plan [of] 1/10/01 based on the only exam I have made of this patient, I continue to recommend an MRI & neurosurgical evaluation.”  (Emphasis added).  In response to an inquiry about the employee’s medical status, Dr. Lehman only expressed “uncertain[ty].”

The employee now asks for additional benefits.  (See, May 11, 2001 Workers’ Compensation Claim).  First, she requests an adjustment of her disability benefit rate to account for $150 SCS paid per month, in addition to wages, for health care coverage. Relying on 8 AAC 45.490(3) the employee argues this was a “regular” bonus which “was paid into [an] account for which the employer received interest, and was available for employees as weekly earnings toward health insurance and related expenses.”  (See, Employee’s Hearing Brief dated August 27, 2001 at pages 4-5). 

Second, the employee seeks retroactive payment of PTD, or stipend, benefits from the last payment of TTD on July 7, 1999 (or, alternatively August 27, 1999 when PPI was paid in a lump-sum) until January 15, 2001 when stipend was voluntarily commenced by SCS.  (Id. at 4).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

For the reasons and authorities set forth below, the employee’s claim for additional benefits is denied and dismissed.  

I. Compensation Rate.  


We find the employee’s reliance on 8 AAC 45.220(c)(3)(B) and 8 AAC 45.490 for a compensation rate adjustment is misplaced. First, an injured worker’s compensation rate is calculated based on his spendable weekly wage at the time of injury.  A.S. 23.30.220.  Our implementing regulation, 8 AAC 45.220(c)(3)(B), which now allows for the value of insurance premiums to be included when computing a compensation rate, did not become effective until July 2, 1998, two months after the employee’s injury.  Because our regulation is substantive
, not procedural, the subsequent change in our regulation to include the value of health insurance and related expenses in a rate calculation may not be applied retroactively.  Thompson v. UPS, 975 P.2d 684 (Alaska 1999).
  

Second, we do not interpret the term “bonuses” as set forth in 8 AAC 45.490(3) to include the regular and periodic payment of money deposited by an employer into an account dedicated to paying its employees’ health insurance premiums and medical expenses.  Words used in the context of a statute or regulation should be given their generally accepted meaning, unless there is a clear intent by the promulgator of the law to attach a different meaning.  Progressive Ins. Co. v. Simmons, 953 P.2d 510, 516 (Alaska 1998); Citing State v. Alex, 646 P.2d 203, 208-09, n.4 (Alaska 1982)). The less ambiguous the language, the greater the burden is on the party attempting to construe the word or phrase differently. Id.  

Therefore, we will review 8 AAC 45.490(3) to determine whether the $150 per month SCS contributed on behalf of each of its employees falls within the intended definition of  “bonuses.” It states:  “If at the time of injury the employee received bonuses, commissions, gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40.”  “Bonuses” is the plural form of the word “bonus” which is defined by Webster’s New World Dictionary  (2nd College Ed., 1979), at page 161, as: “anything given in addition to the customary or required amount; specifically [an] extra payment over and above a salary given to an employee as an incentive or reward. . . .”

Based on the representations made in the employee’s hearing brief, we find SCS deposited $150 per month for each of its employees into an interest bearing account to cover their health insurance premiums and related medical care expenses.  We find nothing in the record to suggest this dedicated money was used for the purpose of rewarding its employees for exceptional work, or as an incentive for higher performance.  Thus, we conclude the periodic payment of funds into a dedicated health care account is no more a bonus for the purpose of calculating a compensation rate adjustment, than would be the provision of Monday morning donuts.  The benefit of a more pleasant work environment, like the security of health care coverage, is available to all employees regardless of their performance or production. Therefore, we conclude the employee’s request for a rate adjustment under 8 AAC 45.490(3) is denied and dismissed.

II. Retroactive Compensation: Was the employee permanently and totally disabled or vigorously pursuing reemployment benefits from the summer of 1999 through January 15, 2001?   


The employee requests we award her either PTD or stipend benefits from the last payment of compensation (either TTD, or the lump-sum payment of PPI) until January 15, 2001 when she requested reemployment benefits, and SCS voluntarily commenced the payment of stipend.  For the reasons and authorities cited below, we conclude the employee’s claim for interim compensation is denied and dismissed.
Although the Alaska Supreme Court has “observed that ‘a claim for PTD benefits is not incompatible with a request for reemployment (cite omitted)’ [the employee] must still prove her claim by a preponderance of the evidence to receive PTD benefits.”  Carlson v. Doyon, 995 P.2d 224 (Alaska 2000).

AS 23.30.180 provides in part:  

(a) [P]ermanent total disability is determined in accordance with the facts.  In making this determination the market for the employee's services shall be (1) area of residence; (2) area of last employment; (3) state of residence; and (4) the State of Alaska.

(b) Failure to achieve remunerative employability

as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability.

First, we review the meaning of the each of the terms encompassing the phrase "permanent total disability." AS 23.30.265(10) defines "disability" as the "incapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or any other employment."  In Alaska Intern. Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988), the court adopted the definition of "permanent" given by Professor Larsen in his treatise:

Permanent means lasting the rest of claimant's life.  (Cite omitted.).  In addition, a condition that, according to available medical opinion, will not improve during the claimant's lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent.

Id. at 1105.

"Total" was defined in J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966).  The court stated:

For workers compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  (Footnote omitted). . . .  As the Supreme Court of Nebraska has point out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires.  (Footnote omitted). 

Id. at 988.


In order for a claimant to be permanently totally disabled, he need not establish that there is no chance of him ever doing anything again.  However, the issue is not the employee's physical condition per se, but her ability to compete in the labor market.   The concept of disability compensation rests on the premise the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  Therefore, the term "oddlot" has been used by the Alaska Supreme Court to explain an injured worker's PTD status.  In Hewing v. Peter Keiwit & Sons, 585 P.2d 182, at 187 (Alaska 1978), the court stated, by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted) that:  “He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent . . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt.” (Footnote and citations omitted).  Additionally, the court advised, when making a determination of PTD the other factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Id. at 185.  

Finally, in Sulkosky v. Morrison-Knudsen, 919 P.2d 158, at 167 (Alaska 1996), the Supreme Court said an injured worker is permanently and totally disabled if there is not "regularly and continuously available work in the area suited to his capabilities."  
Applying the concept articulated in Sulkosky, the Board found an injured worker of very limited intellectual capacity, permanently and totally disabled because of his physical injuries.  Fleming v. Municipality of Anchorage, AWCB Decision No. 98-0226 (September 2, 1998).  The reemployment counselor assigned to Fleming's claim concluded she was unable to prepare a reemployment plan for an identifiable job Fleming could perform, or even be trained to perform, because of the permanent limitations on his physical, mental, verbal, and reading abilities.  The Board stated:

[W]e find the employee is an unskilled worker who made his way in life based on a diligent work ethic and back-breaking manual labor.

We find an [in]adequate labor market survey tailored to the employee's actual capacities, and . . . lack [of] wage research or significant employer contacts.  We find the specific . . . positions . . identified are oddlot jobs.  We find [this] evidence is untested and too speculative to accord very much weight.

Based on the medical record, based on the documentary record of the vocational rehabilitation efforts provided for the employee, and based on the testimony of the rehabilitation experts . . . , we find the preponderance of the evidence shows there is no regular and continuous work available which is suited to the employee's capabilities in the American labor market.  We find the employee is "oddlot," as that term is explained in Hewing.


. . .

We share a concern with the employer that the employee may benefit from additional vocational assistance.  He is a relatively young man, who clearly enjoyed his work.  The Alaska Supreme Court made it clear in Meek, 914 P.2d, at 1278-1279, that PTD benefits do not prohibit additional vocational services, nor are PTD benefits to be interpreted to forestall the possibility of the employee eventually finding remunerative employment.  We commend the employer's resolve to continue to assist the employee in his attempt to return to the work force. 

Id. at 11-12.  

Finally, when making a determination under Section .180, in accordance with the authorities cited, we must apply the presumption of compensability under AS 23.30.120(a).  Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996).  23.30.120 provides, in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  

"[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to attach the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  

If Employee attaches the presumption, Employer must produce substantial evidence
 the disability is not permanent, or total, in rebuttal.
  Smallwood, supra. at 316. There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer a permanent total disability; or (2) eliminating all reasonable possibilities that the disability is permanent, or total.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  In the case of a PTD claim, Employer must rebut the presumption there is "not 'regularly and continuously available work in the area suited to the [employee's] capabilities,' i.e., that he is not an 'odd lot' worker."  Sulkosky, supra.


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of her PTD claim by a preponderance of the evidence.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis outlined, we must first determine whether Employee has attached the presumption, that, because of the industrial injury, she permanently lacked the capabilities (physical, mental, and/or vocational) necessary to work in jobs which are regularly and continuously available.  We find the employee has barely attached the presumption she is permanently and totally disabled because of the work injury with the January 11, 2001 report by Dr. Lehman restricting her from returning jobs which require any lifting, sitting bending or reaching, at this time.  We find, however, these restrictions were based entirely on the employee’s subjective statements to Dr. Lehman, and not derived through an objective physical capacities evaluation.  

We find Employer has rebutted the presumption Employee is permanently and totally disabled with substantial evidence.  We make this finding based on the July 2, 2001 reemployment eligibility evaluation.  The employee has a Bachelor of Science degree from Cornell University in Horticulture, and has completed post-graduate work in arboriculture and plant pathology at the University of North Carolina.  The employee has worked in several sedentary jobs, descriptions of which have been presented to Dr. Lehman for review as part of the eligibility evaluation.  Unfortunately, Dr. Lehman would not review them until the employee accomplished his recommendations to have an MRI and neurosurgical consultation.  Furthermore, we find Dr. Bursell had already released the employee to her usual work at SCS in 1999.  Finally, we find the employee told the evaluating rehabilitation specialist she wanted to expedite the evaluation process so she could begin a distant learning curriculum in counseling.  Thus, we find employee subjectively believes she is capable of enduring the rigors of continued education, and work as a counselor.    

Reviewing the record as a whole we find the employee has failed to prove her claim for retroactive PTD benefits by a preponderance of the evidence.  We find that while the employee’s subjective beliefs about the limitations of her physical abilities are sufficient to attach the presumption, her relatively young age, advanced education and varied vocational experiences do not, we conclude, demonstrate she is permanently or totally disabled. On the other hand, the employee has shown almost no effort pursue additionally care, or complete the diagnostic recommendations of her own physician which would allow the rehabilitation process to proceed.  In the absence of a supplemental opinion by Dr. Lehman after he has had an opportunity to review an MRI and consider a neurosurgeon’s opinions, the evidence concerning the employee’s advanced education and vocational experiences lead us to the conclusion the employee is not permanently and totally disabled.  

What the employee has satisfactorily proved to the Board is that she had failed to mitigate her damages by not vigorously pursuing the recommendations of Dr. Lehman which would allow the reemployment specialist to complete the evaluation.  We find SCS has been paying stipend for the last 10 months, without any end to the evaluation in sight, much less the development and participation in a retraining plan, if any is recommended.  

The Board concurs with the employer’s sentiments about the delay occasioned by the employee’s behavior.  “Had Ms. Lange timely requested reemployment benefits (and assuming she was entitled to such benefits), she would more likely than not already be at least 50 percent done with a plan, if not already finished [and] a significant portion of her time loss during retraining would have been paid as PPI benefits [as was contemplated by the Act].”  (Hearing Brief of Sitka Conservation Society at page 10).  

In Carlson, the Alaska Supreme Court said very clearly retroactive reemployment benefits are not available to those who fail to vigorously pursue them.  Based on the above findings regarding the employee’s failure to mitigate her damages to actively proceed with the evaluation process, we conclude, in keeping with Carlson, the employee has failed to prove her claim for retroactive Section 41(k) stipend by a preponderance of the evidence.  In summary, the employee’s claim for retroactive stipend benefits is denied and dismissed.

ORDER

1. The employee’s claim for an upward adjustment of her compensation rate for disability benefits is denied and dismissed.

2. The employee’s claim for retroactive Permanent Total Disability or Section 41(k) stipend benefits is denied and dismissed. 


Dated at Juneau, Alaska this 9th day of October 2001.
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James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANITA D. LANGE employee / applicant; v. SITKA CONSERVATION SOCIETY (Uninsured), employer / defendant; Case No. 199809471; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of October 2001.

                          _________________________________

      



        Marie Jankowski, Clerk
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� The employee’s Claim also requested an order for payment of an outstanding medical bill.  This issue was resolved prior to the hearing.


� A procedural, unlike a substantive, statutory/regulatory change does “not grant or define a right, but instead [only] sets up the legal machinery through which a right is processed.” Pan Alaska Trucking v. Crouch, 773 P.2d 947, 949 (Alaska 1989).


� The constitutionality of our regulation has recently been called into question by the Superior Court in K & L Distributors v. Irvin, 3 AN–00-03620 (March 3, 2001) because it is inconsistent with AS 23.30.395(15) which requires the benefit be taxable to the employee to be included in a rate calculation.  Although it is unlikely the monthly deposit of $150 to an account on which SCS received interest was taxed to the employee, we decline to address this argument given our decision the regulation is substantive, and cannot be applied retroactively.


� SCS also argues 8 AAC 45.490 is applicable because the “bonus” claimed by the employee was not taxable to her, and may not be included in a rate calculation pursuant to Section 395 of the Act.  As discussed above at footnote 3, we decline to address SCS’s concern given our decision the contributions made by SCS fail to meet the definition of “bonuses” as contemplated in our regulation. 


� Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).


� "Since the presumption shifts only the burden of production, and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869.


� Based on our findings and conclusions, we also believe a controversion of continuing stipend (from the date of this decision) based on the employee’s failure to vigorously pursue reemployment benefits will have been made in good faith.  Harp v. Arco,   831 P.2d  352 (Alaska 1992); Carlson.  Additionally,  the Board would certainly entertain a petition from SCS on either a  Termination of Continuing Stipend Benefits and/or Request for 100 Percent Overpayment /Offset for the same reasons.  


We believe the employer may be entitled to a 100 percent offset for the lump-sum payment of the PPI, penalty plus interest, it has already paid to the employee.  We find that in the summer of 1999, the employee adamantly told SCS (and the Board) she did not want reemployment benefits.  Consequently, the Board concluded she was entitled to PPI benefits in a lump sum under AS 23.30.190 and AS 23.30.014(k), and a penalty (and interest) for late payment of compensation. Meek v. Unocal, 914 P.2d 1276, 1279, n. 3 (Alaska 1996); AS 23.30.155.    


 	Based on her January 15, 2000 request for an eligibility evaluation, the employee seems to have recanted her statements declining reemployment benefits.  In retrospect the employee’s PPI benefits should have been paid out bi-weekly until exhausted (about June 30, 2000).  Based on the same reasoning, the penalty and interest the Board awarded in Lange I may have been awarded incorrectly.  However, Section .130 of the Act does not allow the Board to modify its decisions when more than one year has passed. Therefore, the only relief SCS may have for its overpayment of the penalty and interest to the employee would be in accordance with AS 23.30.155(j). It allows an employer the right to offset any future payments of compensation (currently stipend) due, by “withholding up to 20 percent out of each unpaid installment or installments of compensation due [in the future].  However, subsection (j) allows the Board to approve withholding at more than 20 percent.  


Under the circumstances of this case, the Board might find the employer should not be further prejudiced by, nor should the employee profit from, her delay in requesting reemployment benefit and/or assisting with completion of her evaluation by following the recommendations of her treating physician to have an MRI and/or neurosurgical consolation.
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