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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

TOMMY W. CREVELING,

                                        Employee,

                                            Applicant,

             v.

K-MART - AIRPORT,

                                        Employer,

           And

INSURANCE CO OF STATE PA,

                                        Insurer,

                                           Defendants.
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DECISION AND ORDER

AWCB Case No.  199927603
AWCB Decision No. 01-0208

Filed with AWCB Fairbanks, Alaska

on October 17, 2001


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on August 2, 2001.  The employee represented herself; attorney Shelby Davison represented the defendants. We closed the record at the end of the hearing.


ISSUES
            Whether the employee is entitled to payment of temporary total disability (TTD) and medical benefits.

SUMMARY OF THE EVIDENCE
The employee worked as a sales associate with the employer in Fairbanks, Alaska from July 30, 1999 through September 17, 1999. The employee previously worked for the employer in Juneau from 1998 through February 1999, at which time he voluntary left employment. The employee also voluntarily left employment with the employer in Fairbanks in September of 1999.                   

The employee alleges that he injured his low back on or about September 19, 1999 due to repetitive lifting and bending activities as a sales associate in the electronics department. The employee did not seek medical treatment for this incident until March 17, 2000, 6 months later. The employee first filed a Notice of Injury on June 12, 2000 for his back, 10 months after the date of the alleged injury. 

A Controversion Notice was filed on July 17, 2000 denying all benefits, alleging the claim was time-barred. The employee filed a workers' compensation claim dated August l9, 2000 claiming entitlement to TTD from November 20, 1999 through present and medical costs. 

The employer answered on October 23, 2000, denying TTD and medical costs and filed a second Controversion Notice on December 20, 2000 denying all benefits based upon the claim being time-barred pursuant to AS 23.20.100 and in accord with the employer-sponsored independent medical evaluation (EIME) of Douglas Bald, M.D. In short, Dr. Bald’s report determined that the employee's conditions were not causally related to his employment with the employer. 

The employee initially injured his lumbar spine on October 29, 1993 while working at Pizza Hut as a cook. Specifically, the employee had a slip and fall, which resulted in complaints of right knee and thigh pain. On December 23, 1993, the employee was treated by Roy Pierson, M.D., for complaints of right thigh and low back pain. Dr. Pierson noted, "Since his injury in September of this year, he has continued problems with the posterior aspect of the right thigh. He feels intermittent tingling and pain in the posterior aspect of his thigh, lumbar x-rays read as normal, tender in lumbar spine, treatment to consist of physical therapy and massage therapy." 

The employee again treated with Dr. Pierson following an MRI scan taken of his lumbar spine on June 1, 1994. Dr. Pierson observed, "MRI revealed HNP at the L5-S1 level, which is right sided to midline." 

On December 29, 1994, Dr. Pierson reported, "22 year old man injured in an on the job twisting injury in October of 1993. Treated conservatively and a MRI in May of 1994 revealed a central herniation at L5-S1. He has reached medical stability and he presents for rating." Dr. Pierson diagnosed the employee with an L5-S1 herniated disk with right sided leg symptoms. Dr. Pierson performed a permanent partial impairment rating and found the employee entitled to a 15% whole person impairment.

A subsequent February 10, 1995 lumbar MRI revealed a small central and right paracentral disc protrusion at the L5-S1 level.  On March 1, 1995, John Joosse, M.D., provided a second surgical opinion and concluded the employee would benefit from surgical decompression of the lumbosacral disk area. 

The employee underwent a right L5-S1 hemilaminectomy with diskectomy on March 13, 1995 performed by Dr. Pierson. The employee followed up with Dr. Pierson who reported the employee “is doing well with decreased pain however, occasional sharp pains down the right leg.” On April 5, 1995, Dr. Pierson referred the employee to Fairbanks Memorial Hospital for a series of epidural steroid injections, associated with radicular type pains in the right leg with accompanied numbness and weakness. 

On June 6, 1995, Dr. Pierson released the employee to return to light duty work lifting less than 25 pounds with limited bending, twisting, mopping and sweeping. On August 4, 1995, the employee presented to Dr. Pierson with right knee pain and swelling, and Dr. Pierson diagnosed right knee pain with cartilage tear and he recommended an arthroscopy. 

On August 28, 1995, the employee underwent a left knee arthroscopy with partial medial menisectomy and chondroplasty of the medial femoral condyle performed by Dr. Pierson. Dr. Pierson concluded in his November 9, 1995 report, that the left and right knee meniscal tears and disc herniation were all related to the original September 20, 1993 injury with Pizza Hut. On November 20, 1995, the employee underwent a right knee arthroscopy with partial medial menisectomy. 

Dr. Pierson gave a 24% whole person permanent partial impairment rating of the employee on February 27, 1996 due to his low back and bilateral knee injuries sustained in his fall in September of 1993 while working for Pizza Hut.  As of May 9, 1996, Dr. Pierson was recommending that the employee go through the vocational rehabilitation process in an effort to return to work, as the employee had been off work approximately 3 years. The employee represented himself in the 1993 workers' compensation claim and found he was unable to begin the vocational rehabilitation plan provided by the employer. Therefore, he settled his 1993 workers’ compensation claim with Pizza Hut, leaving future medical benefits open. On October 8, 1996, the employee settled for payment of $38,200. The employee did not obtain further training as a travel agent, as planned, but went to work for the employer in Juneau on April 21, 1998. 

Following the employee’s alleged September 19, 1999 low back injury in this case, he first sought medical treatment on January 3, 2000 with Fairbanks Urgent Care Clinic. The employee presented for treatment of an acute right inguinal hernia. The history of the report states, "26 year old white male was doing heavy lifting three days ago. Back pain resolved. Now has lower abdominal/groin pain ‘aching.’"  The employee was referred for a surgical consultation and restricted from any heavy lifting.

The employee then presented to the Fairbanks Memorial Hospital on January 4, 2000 for evaluation by Timothy Teslow, M.D.  Dr. Teslow reported, "The patient is a 27 year old male who approximately in late December was lifting a Generator into a truck and noticed acute left groin pain, The patient states for a few days he was in ongoing pain and noticed a bulge in his left groin. Because of the increasing pain and some swelling in his left testicle, he did see Dr. Leonie DeRamus, who identified acute left inguinal hernia and was apparently able to reduce it. . . ." The history of this report states, "He has had previous back surgery; otherwise no groin or other abdominal surgery. . . ." Dr. Teslow diagnosed the employee with a left-inguinal hernia and recommended elective herniorrhaphy and the employee indicated that he would like to proceed with this surgery. 

The employee treated with Fairbanks Urgent Care on January 21, 2000 with complaints of low back pain. This chart note reflects that the employee underwent back surgery in 1997 and still has some pain in area. The January 21, 2000 chart note reveals, "c/o LBP, no radiation, pain in scarred area. No history trauma. . . .” The employee was prescribed Feldene and diagnosed with low back pain.  Notably, up to this date, there is no record that the employee mentioned an injury while working for the employer. 

The employee underwent a left inguinal herniorrhaphy with propylene mesh on February 9, 2000, performed by Dr. Teslow. On March 13, 2000, Dr. Teslow opined that the left inguinal hernia was resolved. 

The employee next presented to Jeremy Becker, M.D., on March 17, 2000 for an evaluation associated with low back pain complaints. Dr. Becker stated: 

Tommy is a 28 year old man who last worked in October of 1999. Dr. Pierson performed at L5-S1 diskectomy on him in 1995. He did well until October of 1999, when he was working at K-Mart, lifting objects and felt pain in the right posterior thigh as well as the left posterior thigh and calf. He has not worked since that time. He actually had hernia surgery three weeks ago for inguinal hernia. He has noted increased pain with coughing and sneezing. He has noted no erectile dysfunction and no loss of bowel or bladder control.

Dr. Becker ordered an MRI scan of the employee's lumbar spine, which revealed, "There is residual annular bulging at the L5-S1 level and there is some epidural fibrosis anterior to both S1 nerve roots. No other level in the lower lumbar spine shows herniation, and no other findings of definite significance are observed. There is some minor facet joint arthrosis at L5-S1 and also at L4-5 and L3-4."  

The employee sought a second orthopedic opinion from Dr. Pierson on March 30, 2000. Dr. Pierson noted, 

He has a history of a previous lumbar laminectomy done in 1995 and recently underwent a left herniorrhaphy with Dr. Teslow. He is healing well from his hernia. His low back became symtomatic approximately in December of 1999. He states that he was working at K-Mart prior to that, but discontinued work in October prior to the onset of his symptoms. He denies any specific activity which caused an increase in his symptoms, but these symptoms included low back pain, which radiated down his right leg. He was seen and evaluated by Dr. Becker and a MRI was ordered. This was accomplished on 3/29/00. Mr. Creveling states that he wishes to transfer his care back to this office. He denies any significant numbness in his lower extremities. . . . A lumbar MRI dated 3/29/00 is present for review and this shows what appears to be a central disk herniation at the L5-S1 level which appears to be recurrent. This central and slightly to the right side.

Dr. Pierson's diagnosis was a lumbar disk herniation. Dr. Pierson recommended a follow up appointment in 2 to 3 weeks and at that time, "the alternative of lumbar epidural cortisone injection vs. re-exploration of the lumbar spine will be considered if his symptoms warrant such aggressive treatment." 

The employee did not return to Dr. Pierson for a follow-up appointment, nor did he  receive treatment again until June 13, 2000, with Fairbanks Urgent Care. Fairbanks Urgent Care and diagnosed an HNP L5-S1 and recommended the employee continue his Vioxx. 

On June 22, 2000, the employee presented to Fairbanks Memorial Hospital for the chief complaint of right inguinal hernia. This hospital report states:

The patient is 27 year old male [whom] in January of this year underwent left inguinal hernia repair. The patient also has lumbar disk herniation and was recently seen by Dr. Roy Pierson. At the time of his initial evaluation in January, we felt that he was beginning to develop a right inguinal hernia and had a wide internal ring and over the course of the last few months, the patient states that he can clearly feel a lump in his right groin and is having more pain on exertion.

On June 28, 2000, the employee underwent a repair of the right inguinal hernia with mesh. Dr. Teslow evaluated the employee on July 14, 2000 as a follow up to the hernia repair. Dr. Teslow stated, "Patient appears to be recovering well from his surgery but seems to require pain medications for longer than the usual time frame." The employee followed up with Dr. Teslow on August 1, 2000 and indicated he was feeling significantly better. However, he stated that he “has been having more problems with his back and he has lower back pain and disc problems and gets some sciatica and pain down the lateral aspect of his leg. . . .” 

The employee presented to Dr. Joosse on September 12, 2000, for evaluation and treatment of his low back pain. Dr. Joosse's chart note states, "Patient complains of back pain. Patient states his back has been bothering him since December 1999. Patient states he has seen Dr. Becker and Dr. Pierson in the past. Patient states he has aching and stabbing pain in his lower back and right buttock with aching numbness, pins and needles pain in is right foot." 

Dr. Joosse further reported, "28 year old male seen by Dr. Pierson; had L5-S1 disc surgery in 1995 ‘was cured.’ States about Christmas started having back aches doing small things for friends. Was unemployed, gradually worse; had MRI 3/29/00; shows central L5-S1 herniation. Complains of low back pain, right thigh ache, left leg pins and needles." Dr. Joosse diagnosed the employee with a L5-S1 HNP, central and referred him Fairbanks Memorial Hospital Pain Clinic on November 18, 2000 for a lumbar epidural steroid injection. 

 On December 9, 2000, Dr. Bald performed the EIME of the employee. Dr. Bald stated in his report:

Mr. Creveling does not allege an accident or injury of any kind while employed at K-Mart, but states that he noted the onset of some low back achy type pains as a result of repetitive lifting activities while employed at K-Mart. He did not have any radilcular symptomatology of any kind at that point in time, by his history. He states that, in fact, his lower back symptoms improved once he left employment at K-Mart. Historically, at least by his report, the symptoms did not increase once again until approximately December of 1999. He did not develop radicular complaints until approximately March of 2000. . . . 

It is my expert medical opinion, based upon medical probability, that this is most likely a result of an inflammatory aggravation of pre-existing epineural fibrosis and scarring related to his original injury and subsequent surgery although there is at least a possibility that he may have had a non work related injury in December of 1999 as a contributory component as well. In my medical expert opinion, his current symptomology related to his lower back and lower extremities is unrelated to his employment at K-Mart. . . .

There is evidence of a past history of disc herniation that was followed by laminectomy and disc excision. There is at least a suggestion, back in l995, of the presence of post-operative epineural scarring. . . .

In my expert medical opinion, his symptoms would appear to be thus described as being mild, muscular, mechanical type lumbar pain complaints rather than recurrent lumbar radiculopathy. There is just no evidence, on a historical basis, that Mr. Creveling incurred any injury to his lumbar spine or to the lumbosacral disc while employed at K-Mart. . . .

Dr. Bald concluded, "In my expert opinion, Mr. Creveling, does not appear to have incurred any injury-related condition as a result of him employment at K-Mart."  

In a March 27, 2001 letter, Dr. Joosse stated: 

I have reviewed with interest the independent evaluation of Tommy Creveling performed by Dr. Douglas Bald, orthopedic surgeon, on December 9, 2000. I believe that Dr. Bald accurately reflects the history as I obtained and that Drs. Becker and Pierson in Fairbanks also obtained, that Tommy Creveling developed symptoms months after his emplovment with K-Mart. I do not find that there is any relationship between Tommy Creveling's current complaints and his employment at K-Mart. I am in agreement with Dr. Bald's opinion that Tommy Creveling’s current condition and his need for treatment is unrelated to his employment at K-Mart. . . . It is not my opinion that this problem was a work-related injury.

The employee contacted Bill McAfee, D.C., for another opinion, whereupon Dr. McAfee issued a May 25, 2001 letter on his behalf. Dr . McAfee stated: 

Mr. Creveling has been seen in our office for evaluation of injuries reported to have occurred while at work at K-Mart and Lamonts. Mr. Creveling is seeking a letter of opinion from our office as to whether the cause of injury to his back was more probable than not the work he performed at Kmart or Lamonts. Having no personal firsthand knowledge, a careful history is relied upon to establish causation. Mr. Creveling reports that he worked at K-Mart from July to September 19, 1999 performing heavy lifting repetitive tasks. His back was becoming increasingly sore and painful which caused him to resign to protect himself from further heavy lifting. Mr. Creveling reports employment from March 2000 until April 2000 at Lamonts. He reports that he worked performing custodial work and that while vacuuming he felt his back "go out" causing severe pain and so he left his position at Lamonts. Based entirely upon the history taking, and assuming that said history was truthful and complete, I believe that Mr. Creveling's low back condition was aggravated by his work at K-Mart and that the final insult that brought on his disc problems occurred while working at Lamonts. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.100 (a) states, "Notice of an Injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer." The employee filed his Notice of Injury of the alleged September 19, 1999 injury with the employer on June 12, 2000, 10 months after the alleged injury date. The employee testified he was reluctant to file because of the stigma associated with filing a claim, and indicated he had hoped his condition would improve. 

Based on this testimony, we will excuse the employee’s failure to timely file, but as discussed below, we find the employee must prove the compensability of his claim by a preponderance of the evidence.  See AS 23.30.120(d)(2), .120(b).


The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related. "For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

            Assuming the employee may assert entitlement to a presumption of compensablility in this case, the employee relies on his testimony that his condition is substantially caused by his work for the employer.  Although we note that Dr. McAfee’s opinion was based solely on the employee’s self reported history, and we find a scarcity of other medical evidence relating the employee’s condition to his work, we will assume there is sufficient evidence to establish the presumption of compensability in this case.

            Nevertheless, we find the employer supplied abundant substantial evidence to rebut any presumption.  Based on the medical opinions of Drs. Bald and Joosse, we find the employer has presented substantial evidence to overcome the presumption.  Therefore, we find the employee must prove his claim by a preponderance of the evidence.

Based on our review of the record as a whole, including the medical records and opinions of Drs. Bald and Joosse, we find the employee cannot prove the work relatedness and compensability of his conditions. Particularly, we rely on the expressions of medical opinion provided by Drs. Bald and Joosse, summarized in the statement by Dr. Joosse, “Tommy Creveling’s current condition and his need for treatment is unrelated to his employment at K-Mart.”

In reaching our decision, we also discount the value of Dr. McAffe’s medical opinion. The record reflects the opinion was based solely on the employee’s self reported version of the history of this case, and we find the version given was not entirely accurate. Further, we note Dr. McAfee confirmed that he had no personal knowledge of the employee’s condition prior to the reported date of injury.

Based on our conclusion the employee cannot prove the compensability of his claim, we find the claim must be denied.


ORDER

            The employee’s claim for workers’ compensation benefits is denied and dismissed.


Dated at Fairbanks, Alaska this   17TH    day of October, 2001.
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John Giuchici, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TOMMY W. CREVELING employee / applicant; v. K-MART–AIRPORT, employer; INSURANCE CO OF STATE PA, insurer / defendants; Case No. 199927603; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this __17TH ___ day of October, 2001.

 






______________________________________

                            




Lora J. Eddy, Clerk
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