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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ALLEN BLOOM JR., 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

TEKTON, INC.,

                                                  Employer,

                                                   and 

STATE FARM FIRE  & CASUALTY CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199402612
        AWCB Decision No.  01-0220

         Filed with AWCB Anchorage, Alaska

         on November 7, 2001


We heard this matter at Anchorage, Alaska on September 7, 2001.  Attorney Michael Patterson represented the employee.  Attorney Trena Heikes represented the employer.  The parties stipulated to keeping the record open to allow Mr. Patterson an opportunity to file an updated affidavit of attorney’s fees, to submit additional depositions, and to permit the Board Members an opportunity to review the depositions.  We closed the record on October 9, 2001 when we first met after receiving the affidavit and reviewing the deposition record.  


ISSUES
1. Whether the employee is entitled to temporary total disability (TTD) benefits from June 23, 1997 through September 18, 2000.  

2. Whether to reimburse the employee for expert witness fees.  

3. Attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our previous decisions: Bloom v. Tekton, AWCB Decision Nos. 98-0039 (March 5, 1998) (Bloom I);  99-0112 (May 14, 1999,) (Bloom II); and 00-0237 (November 22, 2000) (Bloom III).  In Bloom I we denied the employee's request to designate Glenn A. Ferris, M.D., as his third attending physician.  This decision was ultimately reversed by the Alaska Supreme Court.  (Bloom v. Tekton, 5 P.3d 235 (Alaska 2000)).  In Bloom II, we denied and dismissed the employee's claims for temporary total or permanent total disability benefits and attorney's fees and costs.  This decision was also appealed.  


In Bloom III, an interlocutory decision, we granted the employee's request to allow additional evidence at a future hearing (the hearing on the merits);  we also denied the employee's request for attorney's fees and costs, at that time.  In Bloom IV, AWCB Decision No. 00-0258 (December 14, 2000), we denied and dismissed the employee’s request for reconsideration of our decision in Bloom III.  


The Supreme Court summarized the underlying, salient facts in its opinion in Bloom, 5 P.3d 235 at 236 – 238:  

On February 14, 1994, Allen Bloom injured his back while working as a carpenter for Tekton, Inc. Bloom felt pain in his lower back and left leg, and he sought treatment from Christopher Horton, an orthopedic surgeon.  Dr. Horton told Bloom that he did not "do backs," and he referred Bloom to William Reinbold.  Dr. Reinbold performed an unsuccessful back surgery on Bloom in May 1994.  Bloom then changed doctors, seeking treatment from Louis Kralick.   Dr. Kralick performed a second surgery on Bloom in October 1995.  This surgery was more successful than the first, and Bloom initially reported feeling much better.
After the second surgery, Bloom underwent several months of physical therapy. After the physical therapy, Dr. Kralick reported that he had no further treatment recommendations for Bloom, and the doctor instructed that Bloom could be evaluated for impairment.  Tekton's insurance adjuster referred Bloom to Dr. Larry Levine, who requested some additional tests and eventually concluded that Bloom had a "10% whole-person impairment."

Bloom was then evaluated for job retraining, and was retrained as a truck driver.  About nineteen months after his second surgery, Bloom began to feel back pain again.  Bloom reported that in May 1997, "he was standing up and leaning back, and noted recurrent low-back pain.   His knee collapsed, and he almost fell down."   Bloom telephoned Dr. Kralick's office to schedule an appointment, but Dr. Kralick's receptionist instructed Bloom that the doctor's policy was only to see patients, even former patients, who were referred to him for surgery by another doctor.  The receptionist gave Bloom the name of another doctor, Michael Gevaert, and Bloom scheduled an appointment with him.
Dr. Gevaert examined Bloom on June 5, 1997.   Dr. Gevaert noted "[l]ow back pain and left sciatica, status post two back surgeries.  Examination reveals decreased ankle reflex and inconsistent motor and sensory loss.  There are four positive Waddell signs." [FN1]  He recommended "a conservative approach for the radicular pain," prescribed Percocet and Cataflam, and sent Bloom to physical therapy for two weeks.
FN1. Waddell signs derive from a study done by Dr. Waddell, a Scottish physician who examined the relationship between patients' subjective complaints and objective findings.  See Pierce v. Louisiana Maintenance Serv., Inc.,
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 668 So.2d 1232, 1236 n. 1 (La.App.1996).  The presence of positive "Waddell signs" may be "indicative of nonorganic pain or symptom magnification."  Id.
On June 23 Bloom returned for another examination.  Dr. Gevaert described his impression of Bloom:  "Chronic low-back pain and radicular symptoms, with five positive Waddell signs."  He concluded that there were not "enough objective findings to continue any further treatment.   Clinical examination does not substantiate [Bloom's] subjective symptoms.  In my opinion, he should be able to drive a truck."  Dr. Gevaert released Bloom from the clinic and instructed him to finish his current physical therapy program.
Bloom returned to Dr. Gevaert on July 9, 1997, for a "follow-up visit" and expressed that he was "extremely dissatisfied" with the doctor's latest assessment of his condition.  Bloom asked for a referral to Dr. Glenn Ferris so he could get a second opinion. Dr. Gevaert refused to give Bloom a referral, but noted in his report that Bloom would contact Tekton's insurance adjuster to obtain a second opinion.
Tekton refused Bloom's request to change his attending physician to Dr. Ferris.  Bloom then sought an order from the Alaska Workers' Compensation Board for substitution or change of his attending physician without the employer's consent.
Bloom also tried to return to Dr. Gevaert for additional treatment.  When Bloom contacted Dr. Gevaert's office, he was told that the doctor had left his practice in Anchorage and moved to Wasilla, where he worked three days per week for the Veterans Administration, and one day per week in private practice.
On September 2, 1997, Tekton filed a motion with the board to controvert all of Bloom's claims, because Dr. Gevaert had determined that no further treatment was necessary.  But, for reasons not apparent in the record, Tekton then reversed its position and authorized Bloom to treat with another physician. Tekton wrote Bloom a letter indicating that because Dr. Kralick would not see Bloom without a referral, and because Dr. Gevaert was "no longer available," it would authorize a change of physician for any physician but Dr. Ferris, the doctor Bloom wished to see.  Tekton also authorized an MRI exam, but required that Bloom first select a physician acceptable to Tekton.


At the board hearing on December 17, 1997, Bloom argued that he should be allowed to substitute a new doctor because both Dr. Kralick and Dr. Gevaert were unwilling or unavailable to treat him.  The board denied Bloom's request, and he appealed to the superior court.  The superior court upheld the board's decision, and Bloom now appeals to this court.


The Supreme Court reversed the Superior Court and remanded to the Board to consider additional medical evidence.  The Court concluded at 239:  

But instead of choosing a new attending physician, Bloom followed Dr. Kralick's referral and saw Dr. Gevaert.  The board specifically acknowledged that "[b]ecause of [Dr. Kralick's] referral, ... Dr. Gevaert was not an attending physician."  Yet despite this finding the board accepted as binding Dr. Gevaert's conclusion that Bloom did not need further treatment:  "[T]he employee asked for a profession[al] medical opinion from Dr. Gevaert and he got it.   Because of this, we find the employee was not affected by outside events which would raise any fairness questions."  The board thus ruled that mere dissatisfaction with Dr. Gevaert's treatment did not entitle Bloom to choose a new attending physician without Tekton's consent.
But because Dr. Gevaert was not Bloom's attending physician, his conclusions do not determine Bloom's right to name a new attending physician.  Notably, Tekton does not now contend, nor did it contend below, that Bloom requires no further treatment.  To the contrary, Tekton acknowledged that Bloom required continuing care, and authorized him to see another physician acceptable to Tekton.  Yet Bloom had no attending physician who was willing to treat him.

Under these circumstances, AS 23.30.095(a) gave Bloom the right to name a new attending physician.   because he had seen Dr. Gevaert by referral rather than as an attending physician, Bloom's reasons for wanting a different physician are immaterial.  When a worker's attending physician becomes unwilling or unable to continue care, concerns over the possibility of doctor shopping assume secondary importance and cannot override the statute's primary purpose of allowing injured workers to choose their attending physicians--a purpose best served by allowing the worker to freely substitute a new attending physician.

Based on Dr. Gevaert’s release to return to work, and based on his finding no objective evidence to support the employee’s complaints, the employer controverted TTD beginning June 18, 1997.  After the Supreme Court remand, the employee began treating with Leon Chandler, M.D., an anesthesiologist and pain management physician, on September 18, 2000.  (Dr. Chandler dep. At 4). Dr. Chandler recommended an MRI, which was performed on October 9, 2000.  Based on the findings in this MRI, the employer resumed TTD benefits effective September 18, 2000.  Presently, at issue is the employee’s TTD benefits between June 23, 1997 and September 18, 2000 (and associated attorney’s fees and costs).  


In his July 9, 1997 note, Dr. Gevaert noted:  “There is nothing on examination or diagnostic testing to indicate that a referral for a second opinion is required. . . . He will contact his adjuster to obtain a referral to Dr. Ferris.”  Based on the existing law at the time, the employer declined to approve the employee’s request to change to Dr. Ferris in 1997.  (See, Bloom I).  In Bloom II, we denied and dismissed the employee’s request for additional TTD without considering Dr. Ferris’s report or testimony;  Dr. Ferris was at the Bloom II hearing, however, we declined to hear his testimony based on our decision in Bloom I.  The employee incurred a $650.00 expert witness fee charge from Dr. Ferris for his hearing preparation time, and standing by for the hearing in Bloom II (although he did not ultimately testify).  The employer did offer the employee the opportunity to treat with other doctors recommended by Dr. Gevaert and authorized an MRI, however the employee remained adamant regarding his selection of Dr. Ferris.  The employee testified that it was a “principle thing,” and that he felt he had a good rapport with Dr. Ferris.  


On self-referral by the employee, Glenn Ferris, M.D., examined the employee on December 4, 1997.  In this report, Dr. Ferris diagnosed:  


This patient appears to have a left S1 radiculopathy, which may have L5 involvement.  He appears to have failed back syndrome, in that he has had surgery twice and currently presents as one who may have scar formation.  MRI and EMG are pending.  His current working diagnosis is failed back syndrome, with recurring radicular pain, and left L5 and/or S1 radiculopathy.  

Dr. Ferris also performed EMG and nerve conduction studies on December 4, 1997, in which he noted:  “This should be considered a normal nerve condition study of those nerves tested.”  Dr. Ferris conducted bilateral lower extremity EMG/NCS.  


The employee did not treat, as mentioned above, until September 18, 2000, when he presented to Dr. Chandler.  The employee did participate in a physical capacities evaluation on February 23, 1999 with Forooz Sakata, O.T.R., R.N., at the request of the employer’s adjuster, Marilyn Anderson.  In her February 23, 1999 report, Ms. Sakata found the employee’s physical capacities to be “just below Medium-Heavy” category physical demand level of work.”  Ms. Sakata concluded:  “I have reviewed the job analysis at the time of injury (truck driver).  He is capable of performing this position based on his strength and functional capacities.”


Ms. Sakata testified at the July 11, 2001 hearing.  She detailed her procedures, and testified she specifically recalled the employee physical capacities evaluation.  She testified that the employee’s capacities actually increased from an evaluation that was performed by Dr. Carlson in 1997.  


The employee was re-evaluated by Dr. Gevaert on March 1, 1999, following his physical capacities evaluation.  Dr. Gevaert noted:  “At present, he reports low back pain which he rates a 9 on a scale from 0 to 10 with 10 being pain that would cause him to faint.  The pain radiates down to the left leg and occasionally the left heel.”  Dr. Gevaert noted that activities of every day living aggravate his pain.  In his March 1, 1999 report, Dr. Gevaert concluded


Please refer to the physical capacity evaluation report dated February 23, 1999, which was produced by Forooz Sakata.  It showed that Allen was performing with submaximal effort and failed the validity criteria.  The data obtained by the physical capacity evaluation represents a maximum effort and cooperation.  In her conclusion on page 5, Ms. Sakata indicates that he falls just below the medium-heavy category physical demand level of work.  She feels strongly that he is capable of performing his job classified under DOT: 905.663-014 (truck driver, heavy).


Mr. Bloom continues to have significant pain behavior with evidence of altered pain perception if not symptom magnification.  Two years ago he presented with full positive Waddell signs.  Today he remains with submaximal effort during the physical capacity evaluation and diffuse numbness in the left leg in non-physiologic pattern.  


The record reveals the employee next saw Dr. Ferris on April 2, 1999, prior to our hearing in Bloom II.  Dr. Ferris noted complaints of continuous back pain, aggravated by daily living activities.  Regarding medications, Dr. Ferris noted:  “The patient denies taking any prescription or over-the-counter medication at this time.  He does use marijuana, which he states helps with his pain.  He does not feel he is addicted to any drugs or alcohol and he does not receive medications from more than one physician.”  Dr. Ferris recommended repeat EMG/NCS, and again recommended an MRI to assist with diagnosing the employee’s condition.  Dr. Ferris passed away in an accident in late May, 1999.  


In his August 25, 2000 letter to Leon Chandler, M.D., Attorney Patterson wrote:  “The following is a short medical history of this case.  I would like you to give this case an impartial review, and urge you to accept Mr. Bloom as a pain patient.”  Subsequently, Dr. Chandler examined the employee on September 18, 2000.  Dr. Chandler diagnosed:  “Lumbar disc degeneration of L4-5 and L5-S1 with nerve root irritation of the S1 nerve root on the left.  Rule out free fragment and/or scarring of the S1 nerve root on the left area of previous surgery.”  Dr. Chandler recommended:  “1) MRI and EMG for documentation purposes;  2) Oral narcotic therapy with the understanding that he will discontinue using marijuana as well as decrease his alcohol intake;  and 3) If a positive MRI is found will refer to Dr. Kralick for re-evaluation for surgical intervention.”  Dr. Chandler testified regarding his treatment of the employee in his June 15, 2001 deposition.  


The employer resumed TTD, effective September 18, 2000.  On referral from Dr. Chandler, Louis Kralick, M.D., examined the employee on January 2, 2001, noting:  


MR scan of the lumbar spine with and without contrast was completed October 9, 2000.  This shows evidence of the laminectomy changes on the left at the lowest two lumbar disc levels.  A significant herniation of disc material was noted to the left of midline at L5-S1 with posterior displacement of the S1 foot.  Minimal bulging was noted at L4-5.  

Dr. Kralick recommended surgery, which was scheduled for January 25, 2001.  In his January 25, 2001 operative report, Dr. Kralick noted:


The patient is a 40 year-old male who presented with recurrent complaints of long standing pack and leg pain.  A [recent] MRI scan confirmed a disc herniation towards the left at the L5-S1 level.  He had previously undergone an excision of a recurrent disc herniation at this segment five years ago with a prior operation for initial disc herniation several years before that.  In view of his continued difficulties with disc recurrence at this segment as well as his chronic degenerative changes at the lumbosacral junction, it was felt appropriate to proceed with the operative intervention consisting of an instrumented lumbosacral fusion and disc excision.  

The fusion and disc excision was performed without incident. 


In his May 29, 2001 report, Dr. Kralick noted:


Allen Bloom, Jr. was seen in follow up evaluation on May 29, 2001. He underwent disc excision left L5-S1 and lumbosacral instrumented fusion performed January 25, 2001.  Since his last visit six weeks ago, he reports continued improvement in functional level with regards to strength in the lower extremities, as well as resolution of his pain symptoms.  He still has some occasional low back complaints as well as unilateral left sided thigh pain. He denies any specific sensory symptoms.  He has discontinued his Oxycontin and uses Percocet and Valium 1-2 times a day only.  He continues to wear his BOB orthosis. . . . 


Overall he appears to be making continued slow progress with therapy. He has managed to cut back significantly on his pain medications at this point.  He will be continuing with therapy for about the next 6-8 weeks and will also be beginning some pool treatment as part of his routine. 


Dr. Kralick testified consistent with his reports in his July 31, 2001 deposition.  The employee testified at the July 11, 2001 hearing regarding his injury, two prior surgeries, his recovery and subsequent aggravation in 1997.  He also testified that since his January 2001 surgery, his back has continued to improve and he hopes to return to work in the near future.  


Also at the July 11, 2001 hearing, the employee presented several lay witnesses to support his claim.  Joseph Rice testified he has known the employee for the last 10 years.  He and the employee were roommates for six years, and used to play softball together.  He testified that after his injury, the employee had severely decreased activities and could no longer play softball.  He noticed the employee seemed depressed and was often “crabby.”  He doubts the employee would be able to ride a bike in 1998, and has never seen the employee ride a bike since his injury.


Thomas Schnell testified has also known the employee for 10 years and was the employee’s roommate in 1995 – 1996.  He testified he noticed the employee seemed “down” often, and recalled the employee had difficulty walking up and down the stairs.  


Steven Pope testified he has known the employee since 1990, and was also his roommate in 1995.  He testified he was in touch with the employee several times per week after his second surgery.  He testified that in his opinion, the employee’s personality completely changed for the worse after the 1997 surgery failed.  He testified that after the 2001 surgery, the employee is much better, a “completely different person.”  He recalls fishing once with the employee prior to his 2001 surgery.  


Ed Larson testified he has known the employee since 1987, and generally would see him ever six months.  After 1997, he noticed a substantial decrease in the employee’s motivation and described him as “short at the fuse.”  He testified that once in 1997 or 1998 the employee tried to help him, but was unable to do even the easiest work.  He testified he has noticed a marked increase in the employee’s abilities since the January 2001 surgery.  He described the employee, prior to his 1994 injury, as a hard worker who never complained, and was “one of the top 20% of people he used to employ.”  


Dr. Gevaert testified at the July 11, 2001 hearing, consistent with his reports.  He described the criterion for the Waddell signs, and that the employee tested positive for five out of five in 1997, which is why he released the employee to return to work as a truck driver.  Dr. Gevaert testified that he believes the employee had a strong psycho-somatic component when he saw the employee in 1997 and 1999.  He testified that he would be surprised if the employee’s MRI findings as scanned in October, 2000, were present in 1999 or 1997.  Dr. Gevaert acknowledged that the employee’s MRI scan in October, 2000 supported the employee’s need for surgery in January, 2001.  


The employer’s adjuster, Marilyn Anderson, testified at the July 11, 2001 hearing, and prior hearings, regarding her adjusting of the claim.  She testified that in late summer, likely August, of 1998, she saw the employee riding a bicycle on Tudor Road in Anchorage, in no apparent distress.  The employee denies riding any bike after 1997, when he testified he sold his bicycle.  The employee testified that he occasionally fished, but it was primarily an excuse to get out of the house.  


The employee argues he is entitled to TTD from June 23, 1997, until the employer resumed benefits on September 18, 2000, based on the Supreme Court’s determination that he should have been allowed to treat with Dr. Ferris in 1997.  The employee asserts that the employer’s refusal to allow him to choose a treating physician, he was unable to obtain reasonable and necessary medical treatment that would have allowed him an opportunity to recuperate without delay.  The employee asserts he could not have been medically stable because he was denied medical treatment, that with the benefit of hindsight, has proven necessary and beneficial.  The employee relies on Dr. Chandler’s opinion that the employee was likely a surgical candidate in 1997, and asserts that Dr. Gevaert lost his objectivity and inappropriately diagnosed the employee in 1997.  


The employer argues that no TTD is due after an employee becomes medically stable.  The employer relies on Dr. Gevaert, the only physician who treated the employee between 1997 and September, 2000, who found the employee to be medically stable.  The employer recognizes an employee may again become medically unstable, and voluntarily commenced TTD effective September 18, 2000, and continuing.  The employer asserts the physical capacities evaluations actually show increased physical capacities between 1997 and 1999.  The employer asserts that the employee’s physical activities he has engaged in since 1997 are consistent with someone who has at least medium-heavy physical capacities, and Dr. Gevaert correctly released him to work as a truck driver, the position the employer retrained him to do.  


The employer argues that Dr. Chandler can not state that the employee was disabled prior to September 18, 2000 without speculating.  (Chandler dep. at 37, 66).  Dr. Chandler stated he had “no idea” whether the employee’s condition was the same in 2000 as it was in 1997 (Id. at 49).  Dr. Chandler indicated the employee could not perform the physical capacities as demonstrated at the February, 1999 PCE, as he presented to him in September, 2000.  (Id. 56- 58).  


The employer argues that the employee sought no medical treatment, although authorized by the employer, and an MRI was urged.  The employer argues the employee is not credible, and concludes in it’s brief at 14:


In summary, the only evidence to support Bloom’s claim of disability is the speculative opinion of Dr. Chandler and Bloom’s report of pain.  As revealed above, Bloom is simply not credible and given the dearth of medical evidence offered to support his claim, Bloom has failed to meet his burden and his claim must be denied. 


In its September 24, 2001 “Objection to Employee’s Affidavit of Fees,” the employer objects to various fees claimed by the employee’s counsel.  First, any claims for permanent total disability should be excised from the claimed affidavit, as the employee is not permanently disabled.  Second, the employee’s counsel bills a minimum of .2 hours for any entry, regardless of how simple or clerical (such as an entry of appearance), and thus, his bill is inflated.  Third, the employer objects to the $400.00 charge for his paralegal’s appearance at the July 11, 2001 hearing, which services did not appear utilized.  Finally, the employer objects to the 11.5 hours billed in preparation for the 20 minute closing argument, when the issue has been previously tried and appealed.  The employer argues the employee’s requested fees are excessive considering the benefits the employee received, and considering the fees the employee’s counsel has already received.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  we first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the reports and testimony of Dr. Chandler and Kralick, that the employee has attached the presumption that his claimed for TTD is compensable.  For example, in his deposition at 61, Dr. Chandler states he believes the employee’s pain complaints date back to 1997;  in his deposition at 22, Dr. Kralick opines he believes the employee was a surgical candidate prior to October, 2000, and could date to May or June of 1997 (Dr. Kralick dep. at 16).  We also find the employee attaches the presumption with his testimony that his pain was constant from 1997 until his surgery in January, 2001 when he obtained surgical relief.  


We next determine whether the presumption is rebutted.  We find, based on the opinions and testimony of Dr. Gevaert, without weighing credibility, that the employer has rebutted the presumption that the employee is entitled to TTD.  Specifically, Dr. Gevaert testified he doubted the employee’s 2000-2001 MRI findings were present in 1999 or 1997, and that he has no reason to believe the employee was disabled prior to September 18, 2000.  Dr. Gevaert also opined that he did not feel the employee was a surgical candidate in 2000.  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that he is entitled to TTD from June, 1997 through September, 2000.  We find he has.


We find the Supreme Court remanded this matter to us to consider additional medical evidence;  specifically, the testimony of Dr. Ferris, who is no longer available.  The Supreme Court in Bloom reinterpreted the law; the employee is now entitled to substitute a new treating doctor.  We find the employee has chosen Dr. Chandler, who, with the objective medical findings in the October 9, 2000 MRI scans, has found a herniated disc.  The employee underwent a spinal fusion and disc excision in January, 2001, and is now, as shown in his medical reports, and according to his testimony, is improving and expects to return to work in the near future.  We give little weight to Dr. Gevaert’s release to return to work as a truck driver in 1999 as he found that PCE invalid.  


We recognize that the employer properly reserved its right to only allow a second (or third) change of physicians only with its written consent in 1997, as the law was at that time.  However, in its July 7, 2000 opinion, the Supreme Court reinterpreted the law;  it considered Dr. Gevaert’s opinion a “refusal to treat” and allowed the employee an opportunity to select a new physician.  We can not envision a scenario where the Court would advise us that we should have considered a medical report in 1997, and not consider the benefits that would naturally arise from said report.  


Unfortunately, we have no medical reports during this interim period.  The employee exercised his appeal rights and eventually succeeded in his attempt to have Dr. Ferris designated as his attending physician.  Unfortunately, the employee never had the opportunity to treat with Dr. Ferris.  Shortly after the Supreme Court issued its decision in Bloom, the employee substituted Dr. Chandler, who ordered the employee’s MRI (that the employer had pre-authorized in June, 1997).  The employer voluntarily resumed TTD after the employee began treating on September 18, 2000.  


Based on the employee’s testimony, we find his back complaints were at the same level, and of the same quality from 1997 though 2001 when he had his surgery.  Unfortunately, we have no objective evidence to prove or disprove the employee’s subjective complaints.  What we do have is a herniated disc that shows on the first MRI scan obtained after the Supreme Court’s remand.  We find all physicians admit the possibility the employee’s back was the same in 1997 as it was upon MRI scan in 2000.  We find the employer has failed to produce substantial evidence which provides an alternative explanation that excludes the work as the cause of the employee’s back complaints.  Similarly, we find the employer failed to directly eliminate any reasonable possibility the work was a factor in causing the employee’s back complaints.  We conclude, based on the preponderance of the evidence, that the employee is due temporary total disability benefits from June 23, 1997 to September 18, 2000, when the employer resumed TTD.  


We find the employee has been deprived the time value of money awarded herein (based on the employer’s good faith controversion).  We find interest is due at the statutory rate.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).


The employee seeks an award of attorney’s fees associated with his successful claim for TTD. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney's fees under subsection .145(b).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board. We find the employee's counsel has practiced in the specialized area of workers' compensation law for several years.  In light of Mr. Patterson’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $200.00 per hour to be a reasonable hourly rate for Mr. Patterson.  Furthermore, the employer did not object to Mr. Patterson’s rate.  


Turning to the present case, we find that the employee prevailed on his claim for TTD benefits.  We are also required to consider the benefits to the employee.  We find the benefits to the employee to be significant;  he was without timeloss benefits for over two and a half years.  We recognize the employer promptly reinstated time-loss benefits once the employee sought medical attention after the Supreme Court remand.  We also recognize the employer had a legitimate legal argument.  We find, this case was hotly contested, and well litigated by experienced, competent counsel.  


We now address the employer’s specific objections to the employee’s attorney fee affidavit.  We find the employee was arguing permanent total disability benefits as a secondary benefit, ancillary to his claim for temporary benefits.  Furthermore, we find these two arguments to be intertwined.  We will not reduce the hours claimed based on the distinction between temporary and permanent benefits, in this case.  


We next consider the employer’s objections regarding Mr. Patterson’s minimum billing of .20 hours for each entry.  We take administrative notice that the standard practice in the legal community for billing affidavits is in six-minute increments, or .10.  We have reviewed the affidavit and find there appear to be 49 excessive billings at .20 hours for such entries as “Review Notice of Prehearing.”  We will deduct 4.9 hours from the employee’s affidavit (49 x .10).  We also find excessive the 11.50 hours billed for preparation for the 20 minute closing argument.  We find two hours to be reasonable for a case already litigated thrice, been to Superior Court twice, and to the Supreme Court once;  we will deduct 9.50 hours.  We find Ms. Gardner’s presence at the July 11, 2001 to be unnecessary and will not award fees for her appearance.  


The affidavit reflects total billing hours at 96.55.  Based on the deductions above, we find 78.55 hours to be reasonable and necessary.  We will award a total of $15,710.00 attorney’s fee (78.55 X $200.00).  


Regarding costs, we find the Supreme Court has advised us we should have considered Dr. Ferris’s testimony in 1999.  We conclude, with the benefit of hindsight, that he should have been heard, and thus his appearance at the hearing was reasonable and necessary.  We award $650.00 be reimbursed the employee for this expense.  The employer did not object to the deposition costs of $1,048.00 for Dr. Kralick, and we find them reasonable and necessary.  Costs total $1,698.00.  The employer shall pay a total of $17,408.00 for attorney’s fees and costs.  


ORDER
1. The employer shall pay the employee temporary total disability benefits from June 23, 1997 to September 18, 2000, including interest at the statutory rate.  

2. The employer shall pay a total of $17,408.00 for reasonable attorney’s fees and costs. 


Dated at Anchorage, Alaska this 7th day of November, 2001.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






Valerie Baffone, Member

DISSENT OF MEMBER ULMER


I strongly dissent from the majority’s decision finding the employee’s TTD compensable.  In the present case, the employee failed to mitigate his damages by unreasonably refusing to treat.  The employer offered “any doctor besides Ferris” and the employee refused to treat or seek an MRI which was pre-authorized.  I find it hard to believe that if the employee was in such distress, and completely incapacitated, that he would not seek any medical attention, other then self-medicating with alcohol and illegal drugs.  The employer acted in accordance with the law in existence at the time.  I would deny and dismiss the employee’s claim for TTD during his refusal to treat.  







____________________________                                  






Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALLEN BLOOM JR. employee / applicant; v. TEKTON, INC., employer; STATE FARM FIRE  & CASUALTY CO., insurer / defendants; Case No. 199402612; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th of November 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk

�








23

