ALLAN J. HOTH  v. STATE OF ALASKA, DIV. OF FORESTRY
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ALLAN J. HOTH, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

STATE OF ALASKA, D.N.R.,

DIVISION OF FORESTRY, 

                           (self-insured) Employer,

                                                             Petitioner.

)
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)

)

)

)

)

)

)

)

)

)
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)

)
          FINAL 

        DECISION AND ORDER

        AWCB Case No.  200110560
        AWCB Decision No.  01- 0228

         Filed with AWCB Fairbanks, Alaska

         on November  15, 2001

            We heard the employer's petition for reduction of the employee's compensation for his receipt of Social Security Insurance ("SSI") benefits, and for recoupment of overpayment on November 1, 2001, in Fairbanks, Alaska.  The employee represented himself.  Assistant Attorney General Kristin Knudsen represented the employer.  We closed the record at the conclusion of the hearing on November 1, 2001.

ISSUES


1. 
Should the employer be permitted under AS 23.30.225(a) to reduce the employee's weekly compensation below 22 percent of the maximum compensation rate?


2.
Should the employer be permitted to further reduce the employee's weekly compensation rate to recoup overpaid compensation, under AS 23.30.155(j)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his right knee while working as an emergency fire-fighter / motor vehicle operator for the employer on June 5, 2001. Although the employee continued to work, the leg continued to swell and grow stiff.  The employee left his work on July 8, 2001.  George Vrablik, M.D., saw the employee on July 13, 2001, and restricted the employee from work on or about August 3, 2001.
  The employer provided temporary total disability ("TTD") benefits and medical benefits.


The employee had been receiving SSI retirement benefits since approximately June 1999.  At the hearing, the employee testified he believed his initial SSI retirement benefit entitlement had been $772.00 per month, but that was soon adjusted to $776.00 per month.  He testified he was receiving $803.00 per month in SSI benefits at the time of his injury.  


The employee had worked intermittently as a seasonal employee for the employer for a number of years, less than 20 weeks per year.  In a prehearing conference on October 3, 2001, the employee indicated his gross weekly earnings were $260.59.  The employer filed wage documentation with us to support these earnings.  The employer paid TTD benefits at the compensation rate of $189.77 per week, as calculated under AS 23.30.220(a)(6). 


On October 1, 2001, the employer filed a petition to reduce the employee's compensation as an offset to his receipt of SSI retirement benefits, and to further reduce the employee's compensation to allow the employer to recoup benefits already overpaid.  This petition was set for a hearing on November 1, 2001.


In it's memorandum, and at the hearing, the employer argued it should be permitted to reduce the employee's compensation rate below the minimum in AS 23.30.175, pursuant to the SSI retirement benefit offset provision at AS 23.30.225(a).  It argued the offset should be based on the employee's SSI benefit rate at the time of his injury, a prorated weekly mandatory reduction of $92.65.  It requested we adjust the employee's compensation rate to $97.12. 


Because the employer has been paying the employee TTD benefits at a higher rate than $97.12 per week, it claims an overpayment of $1,130.94.  It requests a further reduction of the employee's compensation under AS 23.30.155(j) to allow it to recoup this overpayment be the beginning of the next work season, March 1, 2002.  In the hearing, the employer suggested reducing the employee's compensation rate yet another $40.00 per week, depending on whether or not he would return to his seasonal work.  It argued that AS 23.30.225(a) and AS 23.30.155(j) should be interpreted as authorizing us to reduce a compensation rate below that provided in AS 23.30.175(a), noting that the Alaska Supreme Court recognized our authority to reduce compensation payments to zero in Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991)


At the hearing, the employee argued that the SSI benefit offset should not be applied against his compensation, since his wages from this employer (the State of Alaska) had been exempt from social security taxes and he has no SSI entitlement as a result of that employment.  However, he requested that, if an offset and overpayment are due to the employer, that the recoupment be made at 100 percent in order to clear up any debts.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
COMPENSATION RATE UNDER AS 23.30.175(a)

AS 23.30.175 provides, in part:

(a)  The weekly rate of compensation for disability or death may not exceed the maximum compensation rate, may not be less than 22 percent of the maximum compensation rate,  and initially may not be less than $110. However, if the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than 22 percent of the maximum compensation rate a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages.  If the employer can verify that the employee's spendable weekly wages are less than 22 percent of the maximum compensation rate, the employer may adjust the weekly rate of compensation to a rate equal to the employee's spendable weekly wages without an order of the board.  If the employee's spendable weekly wages are greater than 22 percent of the maximum compensation rate, but 80 percent of the employee's spendable weekly wages is less than 22 percent of the maximum compensation rate, the employee's weekly rate of compensation shall be 22 percent of the maximum compensation rate.  Prior payments made in excess of the adjusted rate shall be deducted from the unpaid compensation in the manner the board determines. In any case, the employer shall pay timely compensation.   In this subsection, "maximum compensation rate" means 120 percent of the average weekly wage, calculated under (d) of this section, applicable on the date of injury of the employee.                                                                                                       


We note that this subsection of the Alaska Workers' Compensation Act was amended, effective July 1, 2000.  The employer's request to reduce the employee's compensation under AS 23.30.225(a) to a rate below the minimum compensation rate provided in AS 23.30.175, appears to be a case of first impression.


22 percent of the maximum compensation rate for 2001, the year of the employee's injury, is $169.00 per week.
  Based on the available record, we find the employee's spendable weekly wage is $227.73.  AS 23.30.220(a)(6).  We find 80 percent of the employee's spendable weekly wage is $182.18 per week.  Because the employee's spendable weekly wage is greater than 22 percent of the maximum compensation rate, and 80 percent of the employee's spendable weekly wages is greater than 22 percent of the maximum compensation rate, the employee's weekly rate of compensation is set by AS 23.30.175(a) at $182.18 per week, 80 percent of his spendable weekly wage. 


II.
SSI RETIREMENT BENEFIT REDUCTION

AS 23.30.225 provides, in part:

(a)  When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, SSI Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week.


Our procedural regulation at 8 AAC 45.225(a) provides, in part:

(a)  An employer may reduce an employee's or beneficiary's weekly compensation under AS 23.30.225(a) by


(1)
getting a copy of the Social Security Administration's award letter showing the 


(A)
employee or beneficiary is being paid retirement or survivor's benefits;


(B)
amount, month, and year of the initial entitlement; and


(C)
amount, month, and year of each dependent's entitlement;


(2)
computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments . . . .


The statute at AS 23.30.225(a) is explicit and mandatory: the weekly compensation "shall be reduced by . . . as nearly as is practical to one-half of the federal periodic benefits.”  The record is clear that the employee has been receiving SSI retirement benefits, and by operation of law the employer is to reduce the weekly benefit payment.  The employer requests us to reduce the employee's weekly compensation rate to $97.12, and also to consider allowing a recoupment which would reduce the employee's weekly TTD benefit payments to approximately $57.00. 


Our regulation cited above requires us to base the compensation rate reduction on the employee's initial entitlement to SSI retirement benefits.  Although our regulation requires the employer to file a copy of the employee’s SSI retirement benefit initial award letter, the record does not contain this document.  Nevertheless, we elect to consider the employee’s uncontradicted testimony in determining his weekly SSI benefit amount.
  Based on the employee’s testimony, we find his initial entitlement for SSI retirement benefits was $772.00 per month.  Under 8 AAC 45.225(a) this would yield an SSI benefit of $178.15 attributable to each week.
  


The issue for us to decide is whether to order the reduction of the employee’s compensation below the minimum compensation rate provided in AS 23.30.175(a).  The employer argues that, in Green, the Alaska Supreme Court specifically recognized our authority to reduce a compensation rate to zero in order to permit an employer to be reimbursed for overpayments.  We agree with the employer that Green is instructive.  In that case, the Alaska Supreme Court recognized that an overpayment of compensation is essentially a prepayment of compensation, affirmed our broad discretion to determine the rate of recoupment, and approved in that case a 100% reduction of benefits.
  However, Green does not fully answer our question; it addresses only the issue of overpaid / prepaid benefits.
  In the instant case, the employer asks us first to set a compensation rate, then to award reimbursement of any overpayment.


AS 23.30.225(a) had long been in its present form when the current version of AS 23.30.175 was enacted in 2000.  There is only limited legislative history concerning the current version of AS 23.30.175.  However, in Hearings on H.B. 419 Before the House Labor and Commerce Committee, 21st Legis. (2000), Tape 00-45, Side A, Number 0070 (April 24, 2001), Chairman Rokeberg noted that the bill provided a "long-overdue raise in benefits" and represented a "delicate balance between the business community and the labor community".  In response to Chairman Rokeberg's request, the Workers' Compensation Division Director explained the bill would raise the compensation rate, "…with a minimum of $170.00 per week."
 


We find AS 23.30.175(a) specifically provides that the minimum compensation rate for a claimant with this employee’s spendable weekly wage “may not be less than 22 percent of the maximum compensation rate.”
  AS 23.30.225(a) provides the weekly compensation rate is to be reduced by “as nearly as practicable” one‑half of the attributable SSI retirement benefits.  We find great specificity in the requirements of AS 23.30.175, and conclude that the 21st Legislature provided an explicit minimum rate for the employee in unambiguous language.
  Accordingly, we interpret the “as nearly as practicable” reduction of AS 23.30.225(a), in this unique context, to require the reduction of the employee’s weekly compensation to the minimum compensation amount provided by AS 23.30.175(a), $169.00 per week.

III.
PETITION FOR REIMBURSEMENT OF OVERPAYMENT


Recovery of the overpayment of benefits is authorized under AS 23.30.155(j), 

which provides: 

If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


Above, we determined the employee’s TTD benefit weekly compensation rate under AS 23.30.175(a), AS 23.30.220(a)(6), and AS 23.30.225(a) is $169.00.  The record reflects this is the rate paid by the employer since the inception of the employee’s entitlement to disability benefits.  We conclude there has been no overpayment of benefits to the employee, and no reimbursement is due to the employer under AS 23.30.155(j).  Accordingly, we deny will deny the employer’s petition for reimbursement.

ORDER


1.
Under AS 23.30.225(a), the employer shall reduce the employee’s weekly compensation to $169.00, the employee's minimum weekly compensation rate under AS 23.30.175.


2.
The employer’s petition for reimbursement of benefits under AS 23.30.155(j) is denied and dismissed.


Dated this  15th   day of November, 2001.


ALASKA WORKERS' COMPENSATION BOARD



/s/ William Walters

________________________________
William Walters,  Designated Chairman

________________________________
Dorothy Bradshaw,  Member

________________________________
John Giuchici,  Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALLAN J. HOTH employee / respondent; v. STATE OF ALASKA, self-insured employer / petitioner; Case No. 200110560; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this  15th  day of November, 2001.

                             

   _________________________________

      






Lora J. Eddy, Clerk
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� Dr. Vrablik's October 21, 2001 medical report.


� Alaska Workers' Compensation Board Bulletin 00-12, December 15, 2000.


� Waiving our normal procedural requirements.  8 AAC 45.195.


� $772.00 x 12 / 52


� Green, 816 P.2d at 1366.


� Note that the third to the last sentence of AS 23.30.175 gives us the same authority to deal with overpayments as the court did in Green.


� Id., at Number 0271.


� i.e. $169.00 per week, per Alaska Workers' Compensation Board Bulletin 00-12, December 15, 2000.


� See Hood v. AWCB, 574 P.2d 811, 813 (Alaska 1978).
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