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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

TIBOR  BATHONY, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

STATE OF ALASKA, DEPARTMENT

OF ENVIRONMENTAL CONSERVATION,

                            (self-insured) Employer,

                                                            Defendant.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
        INTERLOCUTORY
          DECISION AND ORDER

        ON MODIFICATION

        AWCB Case No.  199101174
        AWCB Decision No.  01- 0233 

         Filed with AWCB Anchorage, Alaska

         on November 19,  2001


Based on our receipt of information concerning the employee's Social Security Insurance ("SSI") retirement benefits, on our own motion we are considering modification of our decision and order in Bathony v. State of Alaska, D.E.C., AWCB Decision No. 01-0091 (May 8, 2001).  We met to consider this matter on the basis of the written record in Anchorage, Alaska on November 14, 2001, with a two-member quorum panel.  AS 23.30.005(f).  Assistant Attorney General Kristin Knudsen represents the Alaska Department of Environmental Conservation ("employer").   The employee represents himself.  We closed the record when we met to consider modification on November 8, 2001.

ISSUES


Shall we modify AWCB Decision No. 01-0091 pursuant to AS 23.30.130, to readjust the SSI retirement benefit reduction to the employee’s workers’ compensation benefits, under AS 23.30.225(a)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his left shoulder and his back when he slipped on ice, while working as an Environmental Specialist for the employer in Juneau, Alaska, on January 16, 1991.  The employer provided temporary total disability ("TTD") benefits and medical care.  In September of 1992 the employer provided a lump-sum payment of $27,000.00 in permanent partial impairment ("PPI") benefits based on the shoulder injury.  The TTD benefits for the back condition continued until October 31, 1996, when the employer determined he was permanently totally disabled (“PTD”) and began providing PTD benefits.  


On or about November 11, 1996, the employer determined that the employee had been receiving monthly SSI disability benefits since 1985, at an initial rate of $586.00.  The employer believed the employee's monthly SSI disability benefits had converted to SSI retirement benefits when the employee reached age 65, on or about August 7, 1990, as required by the Social Security Act.  The employer began offsetting the employee's weekly workers' compensation benefits to reflect his receipt of the SSI retirement benefits, as required under AS 23.30.225(a). Because the employee resisted releasing information concerning his SSI retirement benefits, the employer calculated the overpayment based on the employee’s SSI disability benefit rate.  Under AS 23.30.155(j), the employer reduced the weekly PTD benefits by 20% to begin recovering this overpayment.


The employee filed an Application for Adjustment of Claim dated April 17, 1997, requesting the Board remove the SSI offset and require the employer to repay him all benefits withheld.  We held a hearing on his application on February 18, 1998.  We issued both oral and written discovery orders, requiring the release of the employee’s SSI records, but the employee refused to comply with these orders.  On April 22, 1998, we issued AWCB Decision No. 98-0101, in which we found the employee was not credible, had not been candid with us, and had willfully refused to release the SSI retirement benefit records, as ordered.  We found the employee’s actions had created an overpayment of benefits.  We ordered the employee to release his SSI records, ordered the employer to recalculate the employee's weekly PTD benefit amount, taking an offset under AS 23.30.225(a) based on a monthly SSI retirement benefit of $670.00, and ordered the employer to reduce the employee's weekly permanent total disability benefit amount by 60% under AS 23.30.155(j) in recovery of overpaid benefits.

The employee appealed our April 22, 1998 decision and order to the Alaska Superior Court, First Judicial District on June 15, 1998.  In 1JU-98-828 CI (Alaska Superior Court, September 24, 1999), the Honorable Thomas Jahnke affirmed that the employee’s PTD benefits are subject to offset for SSI retirement benefits under AS 23.30.225(a), and for previously paid PPI benefits.  Judge Jahnke also affirmed our calculation of the reduction of the offset to the employee's PTD, based on the employee's hearing testimony concerning the amount of SSI retirement benefits he receives.  The judge remanded the case to us to consider the issue of estoppel, and to determine whether 60 percent is an appropriate offset under AS 23.30.155(j), considering the employee’s resources and other circumstances.


On remand, we heard the employee’s claim again on April 25, 2001.  On May 8, 2001, we issued AWCB Decision No. 01-0091.  In that decision we considered and dismissed the employee’s claim that the employer should be estopped from recouping its overpayment.  We ordered the release of the information concerning the history of the payment of his SSI retirement benefits.  We also specifically ordered release of his initial entitlement to SSI retirement benefits, the relevant evidence under 8 AAC 45.225(a)(2).  We ordered the employee to sign a release for his SSI retirement benefit records within 10 days of service, or to have his workers’ compensation benefits suspended under AS 23.30.108(b).  



The employee signed the SSI record release on May 12, 2001.   However, he also mailed several petitions for reconsideration.  In AWCB Decision No. 01-0112 (June 6, 2001), we considered the merits of the employee's arguments for reconsideration.  We found the superior court's order concerning the employer's right to an offset was the controlling law of the case, and denied the employee's petition.  In AWCB Decision No. 01- 0154 (August 8, 2001), we again denied reconsideration, and concluded that our May 8, 2001 decision and order was final. 


We received a letter dated September 17, 2001 from the employee, enclosing an August 27, 2001 statement from the SSA, indicating the employee was receiving $1171.30 per month in SSI retirement benefits as of July 2001.  Because the SSA statement did not address the employee's initial entitlement amount, we waited another month for additional information from the SSA.  However, no additional information was filed.


Under our broad discovery powers at AS 23.30.135, we directly approached the SSA, requesting release of this information.  On October 17, 2001, we received the information requested from Don Lawson of the Disability Programs and Systems Team, Center for Operations & Programs, Social Security Administration Seattle Region.  Mr. Lawson is the SSA staff person overseeing "reverse offsets" (i.e. the interaction between SSI and workers' compensation benefits) for the states within the Seattle Region of the SSA.  Mr. Lawson reported that the employee began receiving SSI retirement benefits, effective August 1990, with an initial entitlement $717.60 per month, before deductions.  We waited yet another month for any additional SSI information to be submitted by the parties, but no additional records were filed.


On our own motion, on November 14, 2001, we met to consider modification of our May 8, 2001 decision and order based on the newly-acquired evidence.  We here issue an interlocutory order to permit the parties to accurately adjust the employee's compensation rate, based on the employee's initial entitlement to SSI retirement benefits, and to recalculate any overpayments. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
MODIFICATION

AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  We also apply AS 23.30.130 to changes in condition, including those affecting vocational status.  See Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  AS 23.30.135 provides us with general investigation powers, and responsibility, to best ascertain the rights of the parties.  AS 23.30.110(g) specifically authorizes us to conduct medical investigations needed to develop medical evidence, as needed.    


In our May 8, 2001 decision and order, we directed the parties to secure information concerning the history of the employee's receipt of SSI retirement benefits, most specifically, records concerning his initial entitlement to those benefits; and we set an interim compensation reduction rate for the employee based on the limited evidence available.  Eventually, we exercised our own discovery powers under AS 23.30.135, and secured the information concerning the employee's initial entitlement to SSI retirement benefits.  Accordingly, we will exercise our discretion under AS 23.30.130 to modify our May 8, 2001 decision and order, in order to permit the parties to readjust the employee's compensation rate and to recalculate any overpayments.


II.
SCOPE OF THE REMAND 


We do not have authority to decide or act in a way contrary to a decision by the Alaska Superior Courts or the Alaska Supreme Court.  Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).  Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability. See Robles v. Providence Hospital, AWCB Decision No. 96-0432 (November 14, 1996), aff’d Robles v. Providence Hospital, 988 P.2d 592 (Alaska 1999); AS 23.30.110; AS 23.30.125.  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case.  Vetter, 576 P.2d at 980-981.  In the instant case, the court affirmed the statutory right of the employer to take an offset for currently-received SSI benefits, past-paid SSI benefits, and PPI benefits.  We conclude this is the controlling law of the case, and it is our responsibility to determine the employee's appropriate compensation rate and any overpayment due to the employer. 


III.
ENTITLEMENT TO AN SSI RETIREMENT BENEFIT OFFSET

AS 23.30.225 provides, in part:

(a)  When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, SSI Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week.


Our procedural regulation at 8 AAC 45.225(a) provides, in part:

(a)  An employer may reduce an employee's or beneficiary's weekly compensation under AS 23.30.225(a) by


(1)
getting a copy of the Social Security Administration's award letter showing the 


(A)
employee or beneficiary is being paid retirement or survivor's benefits;


(B)
amount, month, and year of the initial entitlement; and


(C)
amount, month, and year of each dependent's entitlement;


(2)
computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments . . . .


Although the employee long refused to comply with the discovery orders regarding release of his SSI retirement benefit records, we were compelled to act on the offset.  The statute at AS 23.30.225(a) is explicit and mandatory: the weekly compensation "shall be reduced."  The record is clear that the employee has been receiving SSI retirement benefits, and by operation of law the employer is to reduce the weekly benefit payment by one-half of the SSI retirement benefit attributable to that week.  The Superior Court affirmed our decision on this point. 


Our regulation cited above requires us to base the reduction/offset to be calculated based on the employee's initial entitlement to SSI retirement benefits.   8 AAC 45.225(a)(2).  We now have the information regarding the employee's initial entitlement to SSI retirement benefits: $717.60 per month, beginning August 1990.  Accordingly, we will give the parties an opportunity to address us concerning the appropriate reduction to the employee's compensation rate.   

IV.
RECOVERY OF THE OVERPAYMENT FROM THE EMPLOYEE WITHHOLDING SSI RETIREMENT BENEFIT INFORMATION

            Recovery of the overpayment of benefits is authorized under AS 23.30.155(j),which provides: 

If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


In the hearing on February 18, 1998, the employer calculated an overpayment of $20,218.38 based on the employee receiving SSI retirement benefits at the rate of $586.00 per month since 1991.  Under AS 23.30.155(j), the employer has a statutory right to reduce the employee's weekly PTD benefits by 20 percent to recoup an overpayment.  In our decision and order of April 22, 1998, AWCB Decision No. 98-0101, we found the employee had resisted providing information concerning his SSI benefits, and based on the limited evidence available from his testimony at the hearing, we found the SSI benefit amount should be calculated as $670.00 per month.  We directed the employer to recalculate the overpayment.  We confirmed the employer's continuing 20 percent SSI offset of the employee's PTD benefits to recover this overpayment.  


In its remand, the court directed us to reexamine the offset we authorized the employer to take in our April 22, 1998 decision and order.  Because we now know the amount of the initial award of SSI retirement benefits, the employee's appropriate reduction under AS 23.30.225(a), and resulting compensation rate, can be precisely calculated.  Accordingly, we will give the parties an opportunity to address us concerning the actual amount of overpaid PTD benefits still due, if any.


V.
RECOVERY OF PPI BENEFITS UNDER AS 23.30.180
            AS 23.30.180 provides, in part:

If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. . . .


The employee received $27,000.00 in a lump sum for PPI benefits for his 1991 injury, before he was determined to be permanently totally disabled and provided with continuing PTD benefits.  Under the plain terms of AS 23.30.180, we must treat the PPI benefits as an overpayment, and PTD benefits must be reduced to enable the employer to recover that overpayment.


Recovery of overpayment of benefits is governed by AS 23.30.155(j), which provides that more than 20 percent of unpaid installments of compensation may be withheld from an employee only with our approval.  Because the employer was already utilizing a 20 percent offset to recover the overpayment resulting from the employee’s receipt of SSI retirement benefits, the employer petitioned us to approve a greater reduction. In Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991), the Alaska Supreme Court recognized that an overpayment of compensation is essentially a prepayment of compensation, affirmed our broad discretion to determine the rate of recoupment, and approved in that case a 100% reduction of benefits.


In our April 22, 1998 decision and order, AWCB Decision No. 98-0101, we found the combined overpayments were larger than anticipated by the employer in its request for an additional reduction of the employee's PTD amount.  Although the employee claims that repayment would work a financial hardship on him, we found the record reflected he has substantial financial resources, and that he has been less than candid with us.  Considering these factors, we awarded the employer an additional 40% reduction of the employee’s PTD benefits.


Because we now know the amount of the initial award of SSI retirement benefits, the employee's appropriate reduction under AS 23.30.225(a), and resulting compensation rate, can be precisely calculated.  Accordingly, we will give the parties an opportunity to address us concerning the actual amount of overpaid PPI benefits still due, if any.


VI.
PROCEDURAL DIRECTIONS

We direct the parties to contact Board designee / Workers' Compensation Officer Doug Gerke within 10 days of the filing of this decision and order, to schedule a prehearing conference.  In the prehearing conference the parties are to arrange briefing and / or oral argument concerning the appropriate reduction of the employee's PTD benefits under AS 23.30.225(a); the remaining amount of overpaid PPI benefits, if any; and the remaining amount of overpaid PTD benefits.  The Board designee should set these issues for hearing (oral or written-record) as soon thereafter as is possible, and in no event later than 60 days following the prehearing conference.  


We direct the staff of the Workers' Compensation Division to provide the parties a copy of the October 17, 2001 SSA communication from Mr. Lawson.  That document should be served with this decision and order. 

ORDER


1.
Under AS 23.30.130, we modify AWCB Decision No. 01-0091 (May 8, 2001), in order to permit the parties to argue the appropriate reduction of the employee's PTD benefits under AS 23.30.225(a); the remaining amount of overpaid PPI benefits, if any, under AS 23.30.180; and the remaining amount of amount of overpaid PTD benefits.  


2.
The parties shall contact Board designee / Workers' Compensation Officer Doug Gerke within 10 days of the filing of this decision and order, to schedule a prehearing conference to arrange briefing and/or argument concerning the issues noted above.


3.
Board designee Gerke should set these issues for hearing (oral or written-record) as soon thereafter as is possible, and in no event later than 60 days following the prehearing conference.  


4.
The staff of the Workers' Compensation Division shall serve the parties a copy of the October 17, 2001 Social Security Administration communication from Mr. Lawson, with this decision and order. 


Dated at Anchorage, Alaska this  19th  day of November, 2001.






ALASKA WORKERS' COMPENSATION BOARD






__________________________________________                                  





William Walters, Designated Chairman






__________________________________________






Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Modification in the matter of Tibor Bathony, employee / petitioner v. State of Alaska, Department of Environmental Conservation, self insured employer / respondent; Case No. 9101174; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  19th day of November, 2001.
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Shirley A. DeBose, Clerk
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