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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DAVID G. MAHAFFEY, 

                                                  Employee, 

                                                      Applicant

                                                   v. 

WRIGHT AIR SERVICE,

                                                  Employer,

                                                   And 

NATIONAL UNION FIRE INS CO OF PITTSBURGH,

                                                  Insurer,

                                                      Defendants.
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          DECISION AND ORDER

        AWCB Case No.  199510060
        AWCB Decision No. 01-0238 

         Filed with AWCB Fairbanks, Alaska

         on November 23, 2001


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on October 26, 2000 and on August 2, 2001. Attorney Jim Hackett represented the employee; attorney Tasha Porcello represented the defendants. We held the record open to receive closing arguments and closed the record when we next met on September 13, 2001 after the briefs had been received.


ISSUES

1. Whether the proposed surgery at the C6-7 level is reasonable and necessary. 


2. Whether the employee is entitled to retroactive payments of temporary total disability (TTD) benefits and, if so, the period(s) of time in which the employee is entitled to retroactive TTD. 


3. Whether the employee's application for permanent total (PTD) disability benefits, in the alternative, should be granted. 


The employee was injured in the course of his employment as a pilot, loading freight for the employer on May 15, 1995. He filed a report of injury on June 1, 1995, reporting a sharp pain in his neck. The employee initially received TTD benefits from May 1995 through January 1996, when he was declared medically stable with a 14% whole person impairment. 


Permanent partial impairment (PPI) benefits were paid biweekly until exhausted on July 15 1996. On July 9, 1996, one week prior to exhaustion of the PPI, the employee attempted an unsuccessful two-day trial return to work. On the basis of a positive EMG, which showed mild to moderate radiculopathy on the left C6 nerve root and MRI, the employee underwent surgery in September 1996. TTD was paid from September 7, 1996 - April 17, 1997. Thereafter, the employee received $18,600 in AS 23.30.041(k) benefits from August 7 - September 16, 1996 and from April 18 - November 10, 1997, when we found the reemployment benefits administrator  (RBA) determination of eligibility for reemployment benefits was not supported by substantial evidence.  (AWCB No. 99-0184, August 3, 1999)

MEDICAL RECORD CONCERNING NEED FOR SURGERY


On May 15, 1995 the employee was working in Bettles, Alaska for the employer loading freight into a Piper Navajo airplane.  The employee was kneeling inside the aircraft to receive boxes from a cargo loader when he twisted his body and felt a sharp pain in his back that radiated down his spine.  Two days later, he felt pain in his neck that radiated through his left shoulder and into his left arm.  The thumb and index finger of his left hand felt numb.


On May 17, 1995, the employee first sought medical treatment from Hunter Judkins, M.D.  The employee presented with neck and left shoulder pain that he related to a sneezing incident on May 15, 1995.  Dr. Judkins prescribed Flexeril for muscle spasms and Ultram for analgesia.  Time loss from work was authorized.  The employee's neck and left shoulder pain did not improve with prescription medication and time off work.  Dr. Judkins ordered magnetic resonance imaging (MRI) testing of the employee's cervical spine.  On May 31, 1995 an MRI demonstrated a large herniation of the disc between C5 and C6 and a small herniation of the disc between C4 and C5.  The employee was referred for evaluation by orthopedic surgeon, Roy Pierson, M.D.


On June 6, 1995, Dr. Pierson examined the employee and reviewed the May 31, 1995 MRI of his cervical spine.  Dr. Pierson opined that the employee's condition would be unlikely to improve without surgery.  The employee did not want to proceed with surgery, however, and Dr. Pierson agreed to prescribe a conservative course of treatment, including physical therapy and cortisone injections.  


The employee attended two sessions of physical therapy on June 1, 1995 and June 8, 1995 at Fairbanks Memorial Hospital.  Cervical traction increased the pain in his left arm so he stopped going to therapy.   On June 9, 1995 he returned to Dr. Pierson's office and scheduled surgery for an anterior cervical discectomy and fusion, to be performed on June 12, 1995.


Thereafter, the employee cancelled the surgery and chose to receive chiropractic treatment from G. Chris Mannino, D.C.  In November 1995, Chiropractor Mannino released the employee to return to modified work (no lifting over 35 pounds).  He did not release him from chiropractic care (manipulations and cervical rehabilitative therapy) which continued on a regular and consistent basis until May 1996.  The Chiropractic treatment was not curative.


On August 26, 1996 the employee submitted to surgery by Roy Pierson, M.D.  The procedure performed was discectomy and anterior cervical fusion at the level of C5-6.


Three months following surgery, on December 12, 1996, the employee told Dr. Pierson that his shoulder and left arm pain had resolved.  Upon physical examination by Dr. Pierson, the employee demonstrated "near full range of motion of his cervical spine without discomfort."  The employee had "no tenderness to palpation in his neck or in his mid-shoulder or trapezius muscles".  Dr. Pierson reported the employee's upper extremity neurological examination was normal.  The employee continued to complain of daily headaches, however, which were sometimes severe.  


In December 1996, Dr. Pierson referred the employee to neurologist James Foelsch, M.D., for evaluation and treatment of his headaches.  Dr. Folesch prescribed a variety of oral medications and the employee underwent two occipital nerve blocks.  Neither oral medication nor nerve blocks relieved the headaches, which became chronic.


On October 29, 1997, Dr. Foelsch determined the employee was medically stable and that he had no physical impairment.  Dr. Foelsch was willing to continue to treat the employee for chronic headaches and subjective neck pain, which he thought were "due to a probable occipital myalgia, and as a result of some of the neck problems he had had." (Foelsch Depo. p. 5.)  Dr. Foelsch stated he did not believe the employee could return to work as a pilot, given the chronic nature of his headaches and his associated inability to concentrate.


On October 30, 1997, Dr. Pierson opined the employee could perform the physical demands of his job as an Airplane Pilot, Commercial and Baggage Checker.  Dr. Pierson also believed, however, the employee's subjective complaints of chronic headache and neck pain prevented him from doing so.  Dr. Pierson stated he can find no objective cause of the employee's headaches and neck pain.  He said the employee does not suffer from radicular pain.  Dr. Pierson said people like the employee, who are status post one-level cervical fusion, normally return to full duty work without physical restrictions.


The employee consulted Dr. Foelsch on twenty occasions between December 27, 1996 and April 5, 1999. During this twenty seven month period, the employee saw Dr. Pierson once, and also saw his physicians’ assistant on three occasions. Otherwise, all treatments were provided by or at the direction of Dr. Foelsch. 


In his April 5, 1999 chart note, Dr. Foelsch noted there was no indication on examination of a recurrent radiculopathy or any evidence of myelopathy. On April 15, 1999, the employee saw Dr. Pierson complaining of severe headaches and numbness in the left ulnar distribution. Dr. Pierson's impression was cervical spondylosis and severe headaches of uncertain etiology. On April 27, 1999, a cervical MRI was performed which showed minimal disc protrusion at C4-5; interbody fusion at C5-6 with minimal osteophytosis; and posterior disc osteophyte formation resulting in minimal right neural foraminal narrowing without central or left neural stenosis. 


On April 27, 1999, the employee returned to Dr. Pierson with unchanged complaints of severe headaches and numbness in a left ulnar distribution. Dr. Pierson described the MRI as showing a solid fusion and spondylolosis at C6-7 and to a lesser degree at C4-5. Dr. Pierson noted "because of the severity of his complaints, I feel that David should undergo C4-5 and C6-7 discograms.”


Dr. Pierson proposed additional surgery in June 1999. In his February 8, 2000 report, however, he  retreated from that position: 

His medical records are reviewed and his previous cervical MRI shows bulging at the C6- 7 level to the right side, not to the left. It is difficult to attribute his left-sided symptoms to this MRI finding. It is my assessment that we should not consider surgical treatment at this time but try other conservative modalities.  .  .  .  .


During his July 12, 2000 deposition, however, Dr. Pierson once again recommended surgery based upon the discogram results and the level of pain symptoms reported by the employee. Upon further questioning, Dr. Pierson acknowledged: "Without the discogram, I probably would not be recommending surgery." (Pierson depo. p. 26)


The board's second independent medical evaluation (SIME) physician, Michael Weinberger, M.D., stated that the discography result at C6-7, which is the level that Dr. Pierson proposes to operate on, is not concordant. He stated in his January 16, 2001 report, "This discrepancy certainly makes it less likely that this exam was a concordant study." Dr. Weinberger also declined the board's request that repeat discography be performed, concluding that, "I do not believe repeat discography is currently indicated. " 


Similarly, at the October 26, 2000 hearing, orthopedic surgeon Rowlin Lichter, M.D., testified for the employer that the discogram was “worthless,” "flawed", and means "absolutely nothing." Dr. Lichter repeatedly asserted that the discogram was not concordant. 


Dr. Pierson acknowledged he is relying upon the expertise of E. Tang, M.D., who performed the discogram, to support his conclusion that surgery should be performed and that the surgery will improve the employee's condition.  Dr. Tang testified the discogram is not an indicator or predictor of the results to be gained from surgery. 


Nikolai Bogduk, M.D., whom Dr. Tang identified as one of the leading proponents of discography wrote in a 1996 journal article: 

Where doubt can still be cast on discography is with respect to its utility in relation to therapy. Although disc stimulation can identify a symptomatic disc, it still remains to be shown that this information has prognostic value.  .  .  .

Failing to find a painful disc should preclude surgery; so too should finding multiple, painful discs or obtaining indeterminate results. If disc stimulation is to be used to select patients for surgery, it must be used properly-- honestly and stringently, so that only unequivocal patients undergo surgery. 


According to Dr. Bogduk, discography is a diagnostic tool designed to obtain information about the source of a patient's pain. It tests whether or not the disc is painful. How that information may be abused is not the responsibility of the proponents of discography. He said it is a spurious criticism to proclaim that discography only leads to more surgery. Rather, unjustified surgery can be prevented by heeding indeterminate, negative or equivocal results of discography. 


Michael Modic, M.D., presented an additional view on discography in the 1996 journal article. He said discography, “does not have proven efficacy and thus practitioners are left with a test that is poorly understood, lacks adequate data addressing patient selection criteria and prognostic value, and whose utility has not been established in well controlled studies.”


During his testimony, Dr. Lichter cited another study regarding discograms: “Discography is not a stand alone procedure. Its information should be correlated with the patient's history, physical examination findings, results of other diagnostic evaluations and the psychologic evaluations. Positive discography does not equate with surgery; it is just one diagnostic tool.“


The employer asserted other medical reports and diagnostic tests performed on the employee also raised doubts as to whether the findings justify surgery. For example, Dr. Pierson's February 8, 2000 chart note reads: “David is here for follow up evaluation of his cervical spondylosis with left upper extremity symptoms. He has no symptoms in his right upper extremity at this time. . . . “


Dr. Foelsch, who had been treating the employee for over two years for his symptoms, and performed the electromylography and nerve conduction studies, stated in his November 23, 1999 report concerning the employee’s condition: 

ELECTROPHYSIOLOGIC SUMMARY & INTERPRETATION : The left median and ulnar MAPs were normal. The left median and ulnar F waves were normal. 

The left median, ulnar and radial SNAPs were normal.

Needle EMG examination of the left upper extremity, including bilateral paraspinal muscles, was normal. There was no evidence of denervation. Motor unit potentials and recruitment were normal. 

DIAGNOSTIC IMPRESSION: Chronic neck and head pain, SIP C5-6 fusion. There is no evidence on today's exam of a radiculopathy. 


Dr. Foelsch testified in his July 12, 2000 deposition he does not believe the proposed surgery will resolve the employee's pain complaints. 


Other physicians similarly doubt whether surgery will be successful. For example, the employee was evaluated at the request of the employer by Bruce Hector, M.D. Although Dr. Hector supported the employee’s 1996 cervical surgery, based upon the evidence of chronic radiculopathy, Dr. Hector stated in his August 27, 1996 report the proposed surgery likely would not alter the employee's subjective complaints of chronic neck pain and headaches.  


According to a March 10, 1997 cervical MRI report only a small focal disc protrusion at C4-5 which was central and to the right, and did not contact the spinal cord or result in significant spinal stenosis. The remaining disc levels, specifically C6-7, were "unremarkable."  A subsequent April 27, 1999 cervical MRI revealed that the C4-5 disc protrusion was unchanged from the prior study and that while there was a posterior disc osteophyte complex resulting in minimal right neural foraminal narrowing, there was no central or left foraminal stenosis. 


Prior to the November 1999 EMGs, in his October 13, 1999 report Dr. Hector advised against surgery unless the EMGs demonstrated acute changes that corresponded to the C6-7 disc. He said, "In the absence of positive findings, I would strongly advise the avoidance of surgery."  Dr. Hector stated that disc surgery is performed to remove tissue impinging upon the nerve roots and typically the MRI scan reveals evidence of nerve root compression, a finding which is not present in either the 1997 or 1999 MRIs. 


Dr. Hector also had concerns based upon the October 16, 1998 psychiatric evaluation of the employee performed for the employer by S. David Glass, M.D.  Dr. Glass had stated that the employee's headaches and subjective neck pain (which are the basis of his request for surgery) are primarily because of psychological factors "not directly related to tissue pathology or injury" with evidence of symptom magnification. In his October 13, 1999 report Dr. Hector concluded:

In summary, then, the claimant presents with a history of ongoing subjective complaints of headaches and neck pain without neurologic corrolates, and surgical recommendation has been made, apparently based solely on those complaints, as well as a complaint of pain precipitated by injection of the C7 disc. This, combined with the claimant's potential motivation for secondary gain, significantly abnormal MMPI with elevations of the hysteria and hypochondriasis scales, consistent with failed surgery syndrome, the claimant's primary symptoms referable only to the head and neck and not the upper extremities. . . all compel me to conclude that this claimant is at high liability for another failed surgery if one is undertaken. 

In my professional opinion, additional surgical intervention is not very likely to help resolve this claimant's ongoing symptoms of neck pain and headaches and this is more likely than not, only going to perpetuate the chronicity of his symptoms without significant subjective improvement.“


Dr. Glass diagnosed the employee as having a pain disorder associated with psychological factors and a general medical condition.  Ronald Martino, M.D., a psychiatrist who examined the employee at his attorney's request, concurred in his February 19, 1999 report.


CASE HISTORY CONCERNING THE TTD AND PTD CLAIMS


The employee is a fifty two year old male. He has two teenage children who reside with him. The employee holds a B.S. Degree in Aeronautical Science and a Master's Degree in Aviation Management from Embry-Riddle Aeronautical University. 


The employee holds a ground instructor license, which he obtained in 1971. Once obtained, this ground instructor's license never expires. The employee testified that paperwork responsibilities relating to his two flights per day for Wright Air took two hours per day. 


The employee also owned Aviation Print Shop. He testified that he was responsible for the purchasing, selling and framing of prints. The employee operated Aviation Print Shop for about three months before opening a shop in the Gavora Mall. Aviation Print Shop operated in the Gavora Mall for three months - May, June and July of 1994. The employee confirmed that the shop was open for six months in 1994. Since his May 1995 injury, the employee has not looked for any type of employment. 

 
Since May 1995, the employee has provided the majority of child-care for his two teenage sons. In his November 10, 1998 deposition, he described his daily routine with his children: He gets his older son up at 6:00 a.m. and his younger son up at 7:00 a.m. He makes sure they stay on a routine, his children make their own breakfast and lunch, and he monitors his son's medication routine in the morning. The younger one leaves at 8:30 a.m. When they arrive home from school, he supervises their homework and oversees his son's medication routine. 


In his March 2000 deposition, the employee testified that he checks the mail, does the dishes, picks the kids' toys up from the floor, "you know, normal household chores that I've been doing for my whole life." He also stated that he still gets his sons up in the morning, gets them off to school, sometimes makes breakfast for them and sometimes not. He does the dishes because he refuses to let the kitchen pile up. He monitors his son's medication usage and oversees their homework, spending more time in the latter than in the past. He takes his two sons to their doctor and dental appointments, clothes shopping and attends parent teacher conferences. When his two sons obtained jobs on Fort Wainwright, he drove them to their jobs each Tuesday and Wednesday. 


For a period, his girlfriend Sharon Kinamon lived with him and his sons. During this period, Ms. Kinamon did the majority of the housework. Otherwise, the employee indicated the housework was split between himself and his sons who were assigned various chores. Even when Ms. Kinamon lived with him, the employee did the food shopping.


The employee has two rental properties in addition to his primary residence. There is a single family home on the “Nordale” property and a duplex on the “Kittiwake” property. He has rented these units for the past several years and there have been a number of tenants. The employee testified that he collects the rents and uses these to pay his mortgages and expenses, and he keeps the profits. 


In March 2000, the employee converted part of his house into an apartment which he rents out to tenants. He stated that the conversion took him seven months to complete. The employee testified he put a sheet rock divider up in half of the garage to turn that area into a bedroom. He said he painted the existing garage floor, put a door with a doorknob in an existing doorway and left the walls of the garage unchanged. He put in a kitchen area with a sink, stove and a refrigerator. He used existing lights that were in the garage and made no structural changes. 


The employee also assisted Frank Loya with installation of a cement ramp onto the front entrance of his home. The employee testified he squirted water into cement being mixed by Mr. Loya.
The ramp served the primary purpose of replacing steps at the main entrance, with an "added feature" being Ms. Kinamon could easily transport persons who were living in his home which was licensed by the State of Alaska as " Flight Street Assisted Living." 


The employee testified that after his children leave for school, he lies down for a while, "depending upon whether my neck's hurting or whether it isn't. Then I'll find something to do around the house." Some examples of the types of things that he does are "tinker” with a car; do some repair work around the house; buy a plaster statue planter and sand it down before planting flowers in it; sweep up broken glass from a light fixture which fell down; and "browsing around " on the Internet to assist in research on buying stock. The employee said he has a "ton of' papers representing "purchases and sales of stocks " which he has been doing on a fairly routine basis since he left the employer in 1995. 


The employee owns and operates a snowplow, which he uses to haul trash from his personal residence and to plow snow. The employee testified that he plowed snow from his personal residence and his rental properties at Nordale (five acres) and Kittiwake (two acres), During the winter of 1999-2000, the employee used the snowplow to "plow out" his properties at "my house, Kittiwake and Nordale" on every occasion when there was a deep snow except one time when his transmission went out. Occasionally, he would plow out the driveways of two of his neighbors, but not for pay. 


The employee has consistently stated that he avoids driving. For example, he testified in his 1998 deposition: 

Well, because the medication I'm on, it makes me drowsy, very tired. And if you go look at the back of my van, I've smashed the rear of it twice because I can't look behind me, and I've plowed into trees twice and smashed the back of it. It's difficult to turn around and do the kind of clearing that you normally do in a vehicle anytime you back up. 


When asked why he drives, the employee stated: “I have no other means of transportation . . . .  If l can have the option - I mean, if it's a choice whether I can ride with someone or drive on my own, I [ride] with somebody. "  (Id.)


Notwithstanding his concerns, in July 1999, the employee bought an RV and drove his two children and the friend of one of his children from Fairbanks, Alaska to Buffalo, New York for a vacation. He was the only driver. They drove through Canada and re-entered the United States at North Dakota and took the Interstate to Buffalo, New York, a total distance of approximately 4,060 miles. The employee made the trip in ten days, with an average driving time of 8.6 hours and an average distance of 406 miles per day. He testified that his habit was to drive and rest in 30-minute intervals.


Reemployment specialist Robert Sullivan testified that based on the employee’s reported inability to sit or engage in any activity longer than a half hour at a time, he would find the employee permanently and totally disabled. Jill Friedman, the employer's vocational rehabilitation expert witness similarly testified she would find the employee PTD, assuming he could work only intermittently during an eight hour shift due to pain. 


Ms. Friedman further agreed that (1) chronic pain can be disabling; and (2) that chronic pain can be disabling permanently and totally. Ms. Friedman also testified that, based upon her own experience as a vocational rehabilitation specialist, some chronic pain patients can return to some sort of employment, while other chronic pain patients cannot. 


Dr. Pierson testified that the employee was not malingering. Dr. Foelsch, a neurologist, diagnosed the employee with chronic pain, and also testified the employee was not malingering.


Ms. Friedman, the employer's vocational rehabilitation expert witness, testified that the employee could do picture framing, a job the employee performed before his work injury. The employee pointed out, however, Ms. Friedman's testimony failed to take into account the effect chronic pain may have on the employee’s ability to hold any job, including the job of picture framer.  Additionally, Ms. Friedman did not testify that a job as picture framer was regularly and continuously available. She also conceded she had contacted no employer about hiring the employee, explaining his disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PRESUMPTION OF COMPENSABILITY


The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related. "For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

 In determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239 (Alaska 1987). Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces substantial evidence to the contrary.  Baker v. Reed-Dowd Co., 836 P.2d 916, 919 (Alaska 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991) (citation omitted.)) The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has held that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).

II. MEDICAL NECESSITY OF SURGERY 


AS 23.30.095 provides in relevant part as follows: 

Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .

(c) When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.


8 AAC 45.082 provides for medical treatment in relevant part as follows:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

(b) In this section "provider'' means any person or facility as defined in AS 47.087.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08. . . .

(f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) [allowing the employee or employer to voluntarily pay at rates exceeding the standards] of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.


The Alaska Supreme Court has held that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute". Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). By providing that employers are responsible for supplying medical care and those services "which the nature of the injury or the process of recovery requires," the Workers' Compensation Act further indicates that the Board's proper function includes determining whether the care paid for by employers under the statute is reasonable and necessary. Bockness v. Brown Jug, Inc., 980 P.2d 462 (Alaska 1999).


The Supreme Court also stated in Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999), concerning medical treatment provided within two years of the date of injury, and thereafter:

       Under Alaska's Workers' Compensation Act, an employer shall furnish an employee injured at work any medical treatment "which the nature of the injury or process of recovery requires" within the first two years of the injury. The medical treatment must be reasonable and necessitated by the work-related injury. Thus, when the Board reviews an injured employee's claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary. 

          On the other hand, when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize "indicated" medical treatment "as the process of recovery may require." Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  (Footnotes omitted.)

 
The employee testified he continues to have constant headaches and pain and problems with his neck and upper extremities. He continues to desire surgery from Dr. Pierson. The employer concedes the employee has raised the presumption regarding the requested second surgery, through the medical opinions expressed by Dr. Pierson. 


To overcome the presumption regarding the necessity of a second surgery, the employer relies on the medical opinions of Dr. Foelsch, the employee's neurologist and primary care provider between December 1996 and April 1999. Additionally, the employer relies on the medical opinions of Drs. Hector, Glass and Lichter who stated their belief that surgery would not improve the employee’s condition. These physicians founded their medical opinions on the premise that a physician performs surgery based upon the presence of documented physical findings on diagnostic tests, including MRIs, EMGs, which demonstrate compression of the nerve root. In the employee's case, the EMGs are normal and the MRI demonstrates a right sided osteophyte complex which doesn't impinge upon the nerve and which is on a different side from the left sided symptoms. We find the opinions of Dr. Foelsch, Dr. Hector, Dr. Glass and Dr. Lichter are sufficient substantial evidence to overcome the presumption.


Once substantial evidence to overcome the presumption is presented, the presumption drops out and the employee must establish all elements of his claim by a preponderance of the evidence. The employee relies on the medical opinion of Dr. Pierson that he should have surgery. Dr. Pierson has recommended surgery, retreated from consideration of surgery and then recommended surgery again, based upon his belief that the "concordant" discogram is a predictor of the success of the surgery.


Both Dr. Lichter and Dr. Weinberger stated that the discogram relied on by Dr. Pierson, performed by Dr. Tang, was not concordant. Dr. Bogduk stated that while disc stimulation can help identify a symptomatic disc, the value of this information has not yet been established with regard to prognosis (outcome). 


Viewed in this light, and in light of the consistent assertions by Drs. Foelsch, Lichter and  Hector that the surgery will likely not be successful, we find the employee has not met his burden.  Therefore, we conclude the employee’s claim for surgery must be denied.


III. TEMPORARY TOTAL AND PERMANENT TOTAL DISABILITY BENEFITS 


AS 23.30.185 provides for payment of Compensation for TTD benefits as follows:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.395(10) provides: “ 'disability' means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  AS 23.30.395 defines medical stability as follows:

(21) "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;


Based on the opinion of Dr. Pierson, we find the employee reached medical stability following his 1996 surgery, no later than April 1997.  According to Dr. Foelsh the employee was physically capable of working throughout the period. Similarly, Drs. Hector and Glass believe the employee was cable of working full time throughout the period. Based on the medical opinions of Drs. Foelsh, Hector and Glass, by a preponderance of the evidence, we find the employee ineligible for retroactive TTD benefits throughout the period in dispute.


Additionally and in the alternative, the employee also contends he is permanently and totally disabled and entitled to PTD benefits due to chronic pain. The employee relies, in part, on DeYonge v. NANA/Marriott, 1P.3d 90, 96 (Alaska 2000 ) [quoting from Hester v. Public Emp. Retirement Bd., 817 P.2d 472, 476 at n.7 (Alaska 1991)]. In Hester, the Court stated: “We believe that increased pain or other symptoms can be as disabling as deterioration of the underlying disease itself. Id. at 476 n. 7. Accord, DeYonge, 1 P.3d at 96-97 n. 28 [citing and quoting from Geck v. North Dakota Workers' Compensation Bureau, 583 N.W.2d 621, 624 (N.D. 1998) (Geck stating that, "(P)ain can be an aggravation of an underlying condition of arthritis.") ] 


Based on the medical opinions of Drs. Hector and Glass, that the employee was “magnifying” his symptoms, and on our observation of the demeanor of the witnesses at hearing, we find the employee is not disabled from working due to pain. We further rely on the medical testimony and evidence by Drs. Hector, Foelsch and Lichter that the employee can work full time if he takes Vioxx medication for pain relief when needed. Accordingly, we find by a preponderance of evidence the employee is not entitled to payments of PTD benefits on the basis of disabling pain.


The employee also claims he is entitled to PTD benefits because the only jobs he can perform fit into the "odd lot" category, such as to make him permanently and totally disabled.  Dr. Hector and Glass reported the employee is capable of performing his work at the time of injury. We find this evidence, viewed in isolation is sufficient to overcome the presumption of compensability. Therefore, we find the employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," such that he is at best "an 'odd lot' worker."  See Carlson v. Doyon Universal - Ogden Services 995 P.2d 224, 229 (Alaska 2000) [quoting from Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996)].

The term "odd lot," is explained in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978), by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt.” (Footnote and citations omitted).  Hewing, 585 P.2d., at 187.

In J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966), the court stated:

For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  (footnote omitted) . . .

To determine whether there is regular and continuous work available which is "suited to [the employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Hewing, 585 P.2d, at 185.  Applying the factors outlined in Hewing, Roan and Sulkosky, we must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.

Based on our review of the medical record, including the medical opinions of Drs. Hector, Licter and Glass, that the employee is capable of returning to his work held at the time of injury, we find the employee ineligible for PTD benefits. Nevertheless, the employee contends he can no longer meet the physical requirements necessary to obtain an FAA authorization to fly. 

We have already found the employee is not disabled due to pain. Therefore, based on the documentary record and other evidence concerning the employee's lack of need for vocational rehabilitation, we find the preponderance of the evidence shows there is regular and continuous work available which is suited to the employee's capabilities in the American labor market.  Specifically, we find the employee can work as a picture framer. We also find he can manage his businesses, including the operation of the assisted care living facility. In sum, we find the employee is not "odd lot," as that term is explained in Hewing.

Considering the employee's age, physical limitations, intellectual and functional capacities, education, work experience, and transferable skills, we find suitable gainful employment is steadily or continuously available for the employee in the labor market.  Therefore, we find the employee is not permanently and totally disabled as defined by the Act.  Accordingly, we conclude the employee is not entitled to PTD benefits under AS 23.30.180.

Based on our conclusion the employee is not entitled to medical benefits, TTD benefits or PTD benefits, we find his associated claims for interest, attorney fees and costs must also be denied. 8 AAC 45.142; AS 23.30.155; AS 23.30.145.

ORDER


The employee's claims for medical costs, TTD benefits, PTD benefits, and his associated claims for interest, attorney fees and costs are denied and dismissed.


Dated at Fairbanks, Alaska this _____ day of November, 2001.
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APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID G. MAHAFFEY employee / applicant; v. WRIGHT AIR SERVICE, employer; NATIONAL UNION FIRE INS CO OF PITTSBURGH, insurer / defendants; Case No. 199510060; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this ____ day of November, 2001.
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Lora J. Eddy, Clerk
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