ANTONIO L. UGALE (DECEASED) v. EXCURSION INLET PACKING CO.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ANTONIO L. UGALE, 

                             (Deceased)   Employee, 

                                and

REYNE UGALE, 

                                                  Widow, 

                                                            Applicant,

                                                   v. 

EXCURSION INLET PACKING COMPANY,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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We heard this claim for death benefits at Anchorage, Alaska, on October 24, 2001.  Attorney Michael Patterson represented the employee’s widow, who testified telephonically from the Philippines.  Attorney Constance Livsey represented the employer.  We kept the record open to allow the employee an opportunity to file additional depositions.  We closed the record on November 8, 2001, when we first met after allowing the Board members an opportunity to review the depositions.  


ISSUES
1. Compensability of the claim for death benefits.

2. Attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

The employee worked for the employer as a seasonal seafood processor at its plant in Excursion Bay, Alaska.  The season typically lasted through the summer, ending in September.  The employee completed the full 1997 and 1998 seasons working as a “butcher” for the employer.  The employee returned to work for the employer for the 1999 season on June 24, 1999.  The employee’s brother, Alfredo Ugale, also worked for the employer in the past, and returned with the employee to work the 1999 season.  


The employee resigned his position early with the employer on July 14, 1999, citing “family problems” as his reason for quitting (discussed in more detail below).  Alfredo also resigned, to accompany his brother on his return to California.  After packing, the employee was visiting with co-workers near the employer’s facilities when suddenly he took off into the woods.  A search was conducted through the night.  The employee’s body was not found until the next afternoon, floating in the small boat harbor.  The present claim is for death benefits associated with his demise.  


The employee was originally from the Philippines, and first came to California to work several years ago.  English was not the employee’s first language.  The employee’s widow, Reyne Ugale, testified telephonically at the October 24, 2001 hearing.  She has known the employee since 1981 and they have three children, ages 18, 12, and 10.  They were married in 1991.  She testified that she and the children petitioned to move to the United States in 1996;  this petition was approved, and they were to move in 2000.


She denied any marital problems with the employee prior to his latest departure from the Philippines in January 1999.  She testified that, to the best of her knowledge, the employee never treated for any mental illness, nor did he have any therapy or pharmaceutical treatment for mental illness.  She testified the first she knew of the employee’s death was when her brother-in-law, Alfredo Ugale, called with the news of his death.  


Alfredo’s and the employee’s supervisor was Melanio Ancheta.  Mr. Ancheta testified via deposition on October 15, 2001.  He has worked for the employer, seasonally, since 1981.  He recalled the employee complaining of flu symptoms during the 1999 season.  When Antonio and Alfredo advised him on July 14, 1999 that they wanted to quit, he advised them to accompany him the facility office.  (Ancheta dep. at 14).  Mr. Ancheta testified that he told Williem Henricus, from personnel, of the employee’s and Antonio’s desire to quit and return home.  (Id. at 15).   He testified he was unaware of any personal problems between the employee and other co-workers.  He did recall other workers indicate that the employee seemed scared.  He also recalled an incident when the employee mixed up some fish which created a small amount of extra work for the employee’s co-workers. (Id. at 28 - 29).


Williem Henricus testified telephonically at the October 24, 2001 hearing.  Mr. Henricus has worked for the employer since 1996 as the personnel and payroll manager, and supervises Mr. Ancheta.  He is responsible for hiring, housing, arranging travel, and various personnel matters.  He testified that when Antonio and Alfredo presented to him, he began processing their termination paper work.  He testified that Antonio appeared to be acting strange, anxious, and worrying about family problems.  He testified Antonio appeared to be frequently shaking his head, and was repeating himself.  He thought the employee “wasn’t in his best senses” and was often babbling.  The employee seemed “distracted and distant in thought.”  


In the July 14, 1999 “Separation Notice” Mr. Henricus noted in the “remarks” section:  “Family problem and I can’t sleep well during at night and feel a (sic) nervous.”  The “yes” box was checked in the “Eligible for Rehire” section of the Separation Notice.  Under “Additional Comments,” Mr. Henricus wrote:  “Antonio has had a very good work record and should be eligible if his family problems are settled.”  


Mr. Henricus testified that after the paper work was complete, he tried to arrange for transportation from Excursion Inlet to Juneau for the employee and Alfredo.  No flights were available until July 15, 1999, the day after their employment was terminated.  Mr. Henricus testified that the employee was given $300.00 cash for “walking around money.”  The remainder of his pay was given to him in the form of a check.  This is standard procedure for the employer.  The cost of the employee’s airfare was deducted from his paycheck, as he did not complete his contract with the employer.  Mr. Henricus testified that he did not take the cost of Alfredo’s return ticket as it was his understanding that Alfredo was to return to complete the season after accompanying his brother to California.  


Mr. Henricus testified that after the employee and Alfredo received their final pay, he told Alfredo to keep an eye on his brother.  He recalls Alfredo assured him he would watch out for the employee as he was concerned about him.  


David McLean testified telephonically at the October 24, 2001 hearing.  Mr. McLean is the plant manager for the employer and has worked for the employer for 25 years.  He is Mr. Henricus’ supervisor.  He recalls being told by Mr. Henricus that the employee and Alfredo quit due to “family matters to tend to.”  He testified that he learned of the employee’s disappearance the morning of July 15, 1999, after reading the night watchman’s report.  He testified he alerted the Alaska Troopers of the employee’s disappearance and began a formal search.  He testified that about 4:00 in the afternoon, he helped retrieve the employee’s body from the small boat harbor after the body was spotted.  He testified the employee’s shoes were missing when he pulled his body into the skiff.  He assisted in the transport of the employee’s body to the plant facility until a Trooper could investigate.  


He testified he organized a collection to help defray the costs associated with transporting the employee’s body home.  He stated he also organized a memorial service with “Father Mike” for the employee’s friends at the plant.  


Esteban Echavarre, a co-worker of the employee testified via deposition on October 15, 2001.  Mr. Echavarre has worked for the employer as a machinist and salmon cook since 1982.  He worked for the employer during the 1999 season.  Mr. Echavarre recalled being introduced to the employee by Alfredo early in the 1999 season.  (Echavarre dep. at 13).  The only other conversation Mr. Echavarre recalled with the employee was two days before his body was found.   (Id. at 15).  He testified that the employee complained to him of problems with co-workers believing the employee was lazy in a twelve minute conversation.  


Q.
Did Antonio tell you he was having problems, or did he specifically say he was having problems with co-workers?


A.
Co-workers.


Q.
But he did not give you any names; is that correct?


A.
No names.  I tried to ask him who, but –


Q.
What did he say that they were – did he say that they were doing anything to him?


A.
There was one time that his brother – that question translates to no.  He didn’t actually tell me that they were going to kill him or anything like that.  But his brother, I ran into him at break time, and I asked him, “Why, what’s the matter with your brother?  Why is he telling me he’s having problems with co-workers?”  But then his brother Alfredo told me that – there’s no name neither.  I don’t know why.  There’s words he said that’s been lingering around that they want to hurt him.  Which is – I don’t know why.  


Q.
But just to back up here and to go back  to this conversation that you actually had with Antonio, was he specific on the things that the co-workers were causing problems about?


A.
Correct.  Co-workers which is in the fish house.  That’s where he worked most of the time.  That I know there. 


Q.
What did he tell you that they were saying about him? 


A.
It’s the way he worked and he’s lazy.  I don’t know why people could say that.  Which is everybody is assigned to – every individual has their own position to do and I don’t know why they told him that he was lazy or something.


Q.
Did he say that they said anything besides that he was lazy?


A.
They don’t like the way he worked and he was lazy.  That what the only thing he mentioned to me.  


Q.
Did he tell you that they had threatened to kill him?


A.
He did not exactly told me.  His brother told me that.


Q.
Did Antonio tell you that anyone was trying to kill him?


A.
No.  Not at that time, no.

. . . . 


Q.
Earlier you mentioned that you questioned Alfredo Ugale about his conversation with Antonio?


A.
That’s correct.  I ran into Alfredo  and I asked him why he was he – why is his brother bothered about the words that were going on in there.  And I remember Alfredo said, “Yeah, I tried to tell him to forget it.”  Also Alfredo told me after he finished that, they threatened him, they even threatened to kill him, according to his brother, which is Antonio, told Alfredo.  

. . . . 


Q.
Did he ever appear nervous to you?


A.
When I first told him to come in and asked him to sit down, yes, he was kind of shaky. He was – he was kind of nervous, shaky, nervous.  I don’t recall if I asked him why he was nervous or something like that.  But when he told me that he’s got a problem, the way I see him, yes.  He was scared. 


Q.
Excuse me, did you see he was scared.


A.
Yeah. He’s shaky.  He was – I don’t know if he was scared, actually, or – but he was shaky.


. . . .


Q.
So after you had your talk with Antonio, Alfredo later told you that they were going to leave;  is that right?


A.
Right.


Q.
And Alfredo told you that they had already quit working;  is that right?


A.
Yes.  They stopped working already because they wanted to go home.  He didn’t want – Alfredo didn’t want Antonio to go home by himself, because Antonio was scared of somebody.  He was afraid that they were going to kill him.


Q.
Did he say why?


A.
No. He didn’t say why. . . . 


Q.
Did Alfredo tell you who was trying to kill Antonio?


A.
No.

(Id. at 16 - 29).  


Stella Echavarre, testified via deposition on October 15, 2001.  Mrs. Echavarre began working for the employer in 1990, and, for the 1999 season, was working in the can loft.  She testified she did not personally know the employee other that saying “hi” and “bye” in passing.  Mrs. Echavarre did not have an personal knowledge of the employee’s work environment, but had heard rumors from co-workers.  In her deposition at page 20, Mrs. Echavarre testified:


Q.
Had you ever heard any rumors about him not getting along with fellow employees?


A.
Yes.


Q.
What was the source of those rumors and what were those rumors?


A.
Rumors that I heard is he used to get picked on and he wasn’t getting along with his co-workers where he works and they used to pick on him.  Especially in the place where they stay, where they bunk, where they sleep.


Both Mr. and Mrs. Echavarre in their depositions, and the live witnesses at the October 24, 2001 hearing described an area known as “Filipino Plaza.”  This area was generally described as an area, a short distance off the employer premises where cannery workers could gather to socialize, and eat or cook food.  Sometimes, workers would bring food down from the mess hall, or other times they would prepare their own food (generally seafood or traditional types of Philippine cuisine).  


Usually the majority of people at Filipino Plaza, were Filipino, and there were several hundred Filipinos employed by the employer.  The area was not maintained or provided by the employer, although the employer did not actively discourage socialization at the spot.  The employer provided other on-site areas for recreational activities.  


In his October 15, 2001 deposition, Alfredo Ugale testified regarding his and his brother’s (the employee’s) work for the employer.  He testified that Antonio believed a co-worker was threatening him over a missing knife used to fillet fish at work.  A co-worker, identified by Alfredo as Edwin Pacada, indicated “I could kill a person” and Alfredo believed this to be a threat to his brother.  (Antonio Ugale dep. at 14 - 16).  


Alfredo indicated that neither he nor the employee ever informed any supervisor or other representative of the employer of their perceived threats to the employee.  (Id. at 19). 


Q.
Mr. Ugale, did you ever inform you supervisor that Antonio Ugale was having problems with co-workers?


A.
No.



Q.
When the Alaska State Troopers investigated the death of your brother, Antonio Ugale, did you inform them about problems with co-workers? 


A.
I did not tell them.


Q.
Why not?


A.
I was shocked when he died.


Q.
Besides the problem with co-workers, did Antonio Ugale have any other problems that season?


A.
I don’t know.


Q.
Did you ever report to anyone that Antonio Ugale was sick in the head?


A.
I did not tell anyone. . . . 


Q.
Did you tell the nurse, Deborah Gordon, that your brother was having problems and needed to leave Excursion Inlet Packing Company? . . . 


A.
I don’t know her. . . .


Q.
Did you ever go to her and tell her that your brother was having problems and he needed to leave Excursion Inlet?


A.
No.

(Id. at 19 - 20).


Alfredo testified that he quit his job in July, 1999 because of his perceived threats and that Antonio was “scared to death.” (Id. at 21).  After completing their termination paperwork, Alfredo and Antonio returned to the employer provided room they shared to pack their belongings.  (Id. at 24 - 25).  He testified that after packing, Antonio went to Filipino Plaza by himself.  He later followed his brother to Filipino Plaza:  “I follow him because he’s afraid.” (Id. at 26).  Alfredo testified that several people had gathered at the Plaza to say goodbye to Antonio:


Q.
This is a time when people were coming by just giving their farewells?


A.
Yeah.  It’s just like saying for those who have to go home, it’s just like social gathering.  Since some people, they can not eat in the kitchen, so they go to the Filipino Plaza to eat before going home.


Q.
So this is something that individuals choose to do on their own time?


A.
Yeah.  During their own free time, yeah, they go there and eat.  

(Id. at 28).



Subsequently, Alfredo retired to his room, leaving Antonio with co-workers at Filipino Plaza.  He stayed in his room until people came to his room and told him his brother was missing.  He then joined the search party looking for Antonio.  (Id. at 32 - 33).   He next saw his brother, the employee after the body had been recovered from the harbor.  (Id. at 35).



Q.
Was your brother, Antonio Ugale, found in the water?


A.
Yes.


Q.
What do you think caused Antonio Ugale’s death?


A.
I know somebody killed him.


Q.
And who do you think killed him?


A.
I don’t know, because I did not see.


Q.
Who do you think killed him?


A.
I don’t know, because I did not see.


Q.
Did Antonio Ugale ever tell you before this incident occurred that he might die?


A.
He did not tell me.  


Q.
Did you or your brother ever tell a supervisor or someone at the office of Excursion Inlet Packing Company that Edwin [Picada] was threatening you and your brother?


A.
No.  We did not tell him.  


Q.
Did you ever tell the Alaska State Troopers that you thought your brother had been killed?


A.
I did not tell them that somebody might kill him, because I was shocked.


Q.
Why do you think someone killed your brother?


THE INTERPRETOR:
When his brother died, he was there was a bruise.  There was a bruise on his face and on the neck.


Q.
And what or who do you think caused these bruises on his face and neck?


A.
That’s what I cannot – I can’t tell because I did not see.


Q.
Is it possible that your brother got these bruises on his face and neck when he was floating in the water?


A.
I don’t know.


Q.
Asides the bruises on Antonio Ugale’s face and neck, is there anything else that makes you think he was murdered?


A.
That’s all I know. 

(Id. at 35 - 36).  


Alfredo Ugale acknowledged the employer paid for Antonio’s body to be returned to California, and that the company sent the family a contribution of money.  He testified that the present compensation claim was filed because he feels the amount the company sent was “not enough.”  (Id. at 40 - 41).  


A letter dated August 25, 1999 from the “Ugale Families” provides:


Dear Mr. McClean (sic) & Staff:


We the family of the late Antonio Ugale would like to extend our sincere gratitude for all your help and thoughtfulness.  Your financial donations have not only been very helpful to the family but also shows you care and Antonio was remembered and liked everyone he worked with

A personal Thank you, Mr. McClean (sic) for taking the time to talk to us over the phone and your great endeavor.


Antonio was laid to rest on July 30, 1999.


Again, thank you everyone.


Sincerely, /s/ Ugale Families. 


This injury was reported in a workers’ compensation claim filed by Adela A. Ugale, the employee’s relative, on November 12, 1999.  The reason for the application provides:  “Employer’s lack of concern of Antonio’s health, welfare, and safety.  Family therefore conclude this was an abandonment which led to Antonio’s ultimate death.”  The employer subsequently completed a report of occupational injury which was filed on December 10, 1999.  Attached to the Report of injury is a Memo from Mr. McLean which provides:


Commenting on the above reference case, Wards Cove Packing Co. (parent company of Excursion Inlet Packing) takes the position that the passing of Mr. Ugale although tragic and unfortunate did not arise out of the employer/employee relationship.


Antonio Ugale’s final day of work for us was 7/13/99.  On 7/14/99, Mr. Ugale had appealed to our office and was granted permission to quit his employment with us due to some family and personal matters that needed to be attended to.  That same day, we completed a payroll, paid him all his monies due and terminated his employment.  He was scheduled to fly out the following morning to his personal residence.  


On the evening of July 14th Antonio, his brother and several others had a social gathering on the beach off company premises.  When it was brought to our attention the following morning that he was missing we initiated a search and called the State Troopers.  At about 4:00 p.m. on July 15th, we found his body floating in the small boat harbor near our facility.  After the initial investigation by the State Troopers, and after an autopsy was performed, it was determined to keep the file open for further investigation to determine the exact cause of death.


At the time of his death the following applied:


1) He was not an employee of Wards Cove Packing Co.,  2) He was not under the direction or control Wards Cove Packing Co.,  3) He was not involved in any company sanctioned activity, and 4) He was off the company’s premises when the death occurred.  


Debora Gordon testified telephonically at the October 24, 2001 hearing.  She presently is a nurse at Bartlett Hospital in Juneau, Alaska.  In 1999, she worked part-time as a nurse for the employer, a position she had held for several years.  She recalls she treated the employee approximately one week before he disappeared.  She recalls he presented to her with complaints of not feeling well, but did not present with any symptoms or any physical findings of illness.  She suggested the employee get some rest.  


Ms. Gordon specifically recalls the employee’s brother, Alfredo, coming to her the day before Antonio disappeared on July 14, 1999.  She stated that Alfredo was concerned about his brother being “sick in the head, and he needs to get out of here.”  After Alfredo left, she promptly reported this information to Mr. McLean and Mr. Henricus, and recommended immediate transportation from Excursion Inlet.  She recalls that Mr. McLean and Mr. Henricus were not surprised with her disclosure.  


She testified she participated the night the employee disappeared from Filipino Plaza.  Her “understanding” of what happened the night the employee disappeared was that the employee handed his brother, Alfredo, his money, paycheck, watch, and ring, and asked that Alfredo get his valuable to his family.  


Thomas Reffner, Ph.D., testified in person at the October 24, 2001 hearing.  Dr. Reffner did not treat or counsel the employee, but offered his opinion as a psychotherapist.  In forming his opinions, Dr. Reffner testified he reviewed the forensic and trooper reports and Attorney Patterson’s summaries of the four depositions taken in this case.  Dr. Reffner stated based on the record provided him, he could not provide a psychological diagnosis in this case.  Dr. Reffner testified that he doesn’t know whether or not the employee committed suicide in this case, but the employee’s behaviors are not consistent with the “text book” suicides.  Dr. Reffner testified that the employee could have had a “breakthrough” manic phase of a manic depressive attack, however it is rare for someone over the age of 40 to have a “breakthrough” attack;  usually “breakthrough” manic attack have their onset with people in their 20’s.  


William Welch, a State of Alaska Trooper testified in person at the October 24, 2001 hearing regarding his investigation of the employee’s death.  In July 1999, Trooper Welch was stationed in Juneau, Alaska and was deployed to Excursion Inlet on July 15, 1999 where he conducted interviews and observed the scene.  Trooper Welch’s testimony and reports indicate on July 15, 1999, he interviewed Alfredo Ugale (in Excursion Inlet, and again on July 16, 1999 in Juneau), David McLean, Deborah Gordon, Keith Burke, Mary Lou Dizon, Melanio Encheta, Williem Henricus, Mark Bates, Francisco Delapino, and Bruce Gordon.  


The body was sent to Anchorage for an autopsy.  The July 19, 1999 autopsy report lists “manner of death” as suicide and unknown.  The “case synopsis” provides:


On 07-14-99, the victim was very depressed and acting very strange and was upset about domestic problems within his family.  He was to travel to Juneau on 01-15-99 with his brother and then on to their residence in Stockton, Ca.  Approximately 2200 hour the victim was attending a Philipino (sic) gathering on the beach at Excursion Inlet Cannery.  He left the gathering running down the beach.  His brother yelled for him to come back and went looking for him.  His brother was unable to locate him and several others that were present helped search.  On the morning of 07-15-99, a search was initiated by workers of the cannery.  They were unable to located him and at 0920 hours AST was notified about the ongoing search.  One individual who lives in the area was going by the old boat harbor and noticed something in the water.  He checked to see what it was and noticed it was a person.  He then went to the cannery and reported it to the manager, who intern notified AST.  The body was positively identified by the Victims brother.  When the body was found there were no shoes on his feet, no watch, ring, money or wallet.  The last time the victims brother saw him he had these items with him.  The shoes were rubber boot type with laces in them.  The beach area was searched and the items not found.  The victims socks were removed by AST to check the feet for cuts and none were found.  There was a scrape mark on the victims forehead area, front chest/neck area and on both shins.  When the body was pulled from the water it was rubbing and bumping against several logs that were floating in the harbor.  All witnesses interviewed said victim was very depressed.  


In his Missing Person/Death Investigation report, dated November 14, 1999, Trooper Welch summarized all the interviews he conducted investigating the employee’s death.  In his summary of Mr. McLean’s interview, Trooper Welch summarized in pertinent part that the employee was upset and going home because of domestic problems.  He stated that the employee was possibly suicidal and schizophrenic and was not acting right.  In his summary of Ms. Gordon’s interview Trooper Welch summarized that she understood the employee was having problems with his wife and family.  “The cannery administration wanted to get him out of here yesterday, because of his mental problems and they left here last year because of the same reasons.”  . . . She said Antonio was acting very strange here, by “standing out in the van yard and several people took him over and put him in the bunk house.”   In her re-interview held on July 22, 1999, Ms. Gordon recalled:  “A couple of days prior to the night Antonio ran away she heard Antonio [someone] not to go into the room because “they” were inside and “they” were going to kill them.  She went into the room with [the person] and there was nobody inside.”  She recalled Alfredo telling her Antonio had not eaten or slept in several days.  


In his interview with Alfredo Ugale, Trooper Welch summarized:


He is the brother of Antonio Ugale and Antonio was depressed about his wife buying a hose in the Philippines and his family not being in the US.  For the last two or three days his brother has been depressed and acting strange and that is why they were leaving.  He was to flown out yesterday, but they couldn’t due to the weather.  


Alfredo said he was on the beach last night with his brother and several others having a cook out when his brother started walking across the beach. He the called to his brother to stop and Antonio kept walking towards the woods.  Antonio did yell “what” back to him at one point.  Alfredo and several others tried to follow him, but the couldn’t see him because of the darkness.  


Alfredo said when Antonio left he had his shoes, watch and ring on him and $300.00 in cash.  The other day Antonio started saying that people were after him and he was shaking all over and didn’t want to go into his room. He would not sleep in there or go in without someone going with him.  He would sit and shake all over.  


(July 16, 1999 re-interview in Juneau).  Alfredo said he had checked his brothers room and did not locate his brothers belonging in the room.  They also checked the beach area again and nothing was located.  He also said that his brother told him to be careful because there was some people that were going to beat them up.  His brother would not go into his room because he kept saying there were people hiding inside and they were going to get them.  He said that every time someone would approach Antonio he would move away.  He also said Antonio would sleep outside because he was nervous when everybody else was in the room and he would only come in the room when he was in there.  


In his “Synopsis” of the employee’s death investigation, Trooper Welch reported:


On 07-15-99, approximately 0920 hours AST was notified by David McLean, plant manager of Excursion Inlet Cannery, of an ongoing search for Antonio L. Ugale.  Ugale was reported to be very depressed and possibly suicidal at the time of his disappearance.  Witnesses interviewed said Ugale had been depressed for the last three days over family matters and that is why his brother was taking him back to California today.  Ugale was attending a gathering on the beach near the cannery approximately 2200 hours, 07-14-99, and then ran down the beach from the gathering.  Ugale brother Alfredo Ugale tried to stop him, but he continued to go down the beach.  A search by several of the individuals attending the gathering ended without finding him that night.  A search of the area by other cannery workers continued on 07-15-99.  AST was in the process of sending other search and rescue resources into the area when Ugale was found floating in the old harbor of the cannery approximately 1630 hours.  Ugale was positively identified by his brother who was also part of the search teams.  The scene and victim was photographed and a search of the beach area was conducted looking for the victims shoes, wallet, watch, ring and money, which Ugale had on him when he disappeared.  None of the items were located.  Noted on the victims body was scrape marks on his forehead, chest and neck area and on both shins.  The body was found floating in the surf against several logs in the harbor.  The Medical Examiner’s Office requested the body be shipped for an autopsy.  The autopsy revealed a salt water drowning.  


Trooper Welch testified consistent with his reports at the October 24, 2001 hearing.  He testified the employee’s body was found missing his shoes, wedding ring, wallet, and his $300.00 exit cash.  He stated that he believes the strong currents and tides in the area would have washed the articles away. He testified there were no signs of foul play in his investigation of the employee’s death.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
“Arising out of and in the course of employment" is defined in AS 23.30.395(2) to include:

. . . employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer​-sanctioned activities at employer‑provided facilities; but excludes recreational league activities sponsored by the employer, unless participation is required as a condition of employment, and activities of a personal nature away from employer‑provided facilities.

The employee suggests his case is a “remote site” case.  In past years the Alaska Supreme Court adopted, and comprehensively expanded, its rule of the "remote site doctrine" in a number of cases.  The general concept was that injuries or fatalities sustained while engaging in, or incident to, reasonable personal or recreational activities at remote sites, are compensable.  See Anderson v. Employers Liability Assurance Corp., 498 P.2d 288 (Alaska 1972).

For example, in MK Rivers and Alaska Pacific Assurance Co. v. Robert Schleifman, 599 P.2d 132 (Alaska 1979), the Alaska Supreme Court awarded compensation to a claimant who was injured in a motorcycle accident while en route to town on the highway, to cash his paycheck. The Court noted: "This residency requirement presents a special situation where certain reasonable activities must be deemed incidents of employment even though those same activities, if conducted at a non-remote site, might not be held to be work related." 599 P.2d at 135.  The Board followed the Alaska Supreme Court, adopting the remote site rule in a number of cases. See Barth V RCA/OMS, AWCB Decision No. 80-0197 (July 1980); Copple v. RCA Alascom Inc., AWCB Decision No. 80-0126 (May 1980). 

Nevertheless, following these cases the Alaska State Legislature amended the Workers' Compensation statute at AS 23.30.265(2) effective July 1, 1982.  The board has long interpreted the adoption of the narrower definition of the course and scope of employment to show legislative intent to restrict coverage to only those activities specified in AS 23.30.395(2).  See Gerwer v. Alaska Marine Highway, AWCB Decision No. 87-0133 (June 12, 1987).  Accordingly, we must now determine if the employee died in the course and scope of his work, as defined in AS 23.30.395(2).

Based on our review of the written record and the testimony presented in the hearing, we find no evidence to indicate the employee, at the time of his injury, was engaged in employer‑required or supplied travel to and from a remote job site; or engaged in activities performed at the direction or under the control of the employer; or engaged in recreational league activities sponsored by the employer and required as a condition of employment.  Accordingly, we must determine if the employee was injured while engaged in employer-sanctioned activities at employer-provided facilities.

In Crusader Fisheries v. Joseph Lechton, 4FA‑89‑853 Alaska Superior Ct., Fourth Judicial District, Op. No. 91‑5001 (January 20, 1991), the Superior Court reversed the Board's finding in AWCB Decision No. 89-0111 (May 12, 1989) that Lechton's injuries, suffered in an attack while on shore leave, were compensable.  The court concluded Lechton's injuries did not result from an employer‑sanctioned activity at an employer‑provided facility, finding that Crusader did not sanction specific activities in which Lechton might engage during shore leave.  The court found that it was Lechton's choice to go ashore and be at the bar where the attack occurred.  Crusader did not provide the facility.  It existed independently, and Lechton chose to use it.   The court's analysis in Lechton lends itself to application in this case.  


The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute" (emphasis added.)  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).   Based on the testimony and claim he died in the course and scope of his work, we must follow the court's rationale in Meek, and apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.


We find the record is clear the employee had resigned at the time of his death.  His termination papers had been completed; his final pay had been paid by the employer;  and he paid for (through a payroll deduction) for his transportation home.  Nevertheless, the employer allowed him to stay overnight until transportation from the site was available.  We find this may extend the employee / employer relationship, and will analyze his claim as if he was still an employee.  


Nevertheless, the record is clear the employee’s demise did not occur at the employer’s facility or on its property.  We find the record is clear and consistent that the employee was last seen alive running away from the Filipino Plaza area, a location off premises, and heading further away from the employer’s facility. We find this is substantial evidence rebutting the presumption, and the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.   


We find the employee was engaged in an activity of a personal nature, attending a gathering or “going away party.”  We find the employer did not plan, sanction, or fund this activity, although certainly did not oppose these gatherings.  

We find the autopsy revealed the employee’s cause of death was drowning in salt water.  We do no know the exact events leading up to the drowning.  If the employee slipped and fell on the beach and was washed away in the significant (24 foot) tides, he would have been engaged in an activity of personal nature away from employer’s premises.  

If the employee committed suicide, there is no evidence that the employment caused the suicide.  To the contrary, the employee’s termination paperwork, and his discussions with supervisors and co-workers, indicate he was having “family problems.”  

As Trooper Welch concluded, we too conclude the employee was not the victim of “foul play.”  We find Trooper Welch and the coroner thoroughly investigated the employee’s death.  We take notice that if any bruising around the head or neck was suspect (i.e.: a choking or other sign of a struggle), the coroner would have duly noted.  We find it telling that Alfredo Ugale did not mention any alleged murder plans by one of the employee’s co-workers to Trooper Welch when he was interviewed at Excursion Inlet.  Moreover he did not disclose the alleged threats to Trooper Welch when safely out of Excursion Inlet and was re-interviewed in Juneau on his way home.  We give no credence to Alfred Ugale’s theory that the employee was murdered over a dispute concerning a knife used at work.  


Because the preponderance of the evidence indicates the employee died while engaged in activities of a personal nature away from employer-provided facilities, and did not die in the course and scope of his employment, we conclude the claim for death benefits is not compensable.  We must deny and dismiss the claim for workers’ compensation benefits.


Under AS 23.30.145, we may award attorney fees and costs to the employee only if he prevails on his claim for workers’ compensation benefits.  Because the employee’s claim is not compensable, we must deny the request for attorney fees and costs.


ORDER

The employee did not die in the course and scope of his employment.  The related claim for death benefits is denied and dismissed.


Dated at Anchorage, Alaska this 7th of December, 2001.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

DISSENT OF MEMBER LAWLOR

I must respectfully dissent from the conclusions the other members of this panel have drawn from the unexplained death Mr. Ugale suffered while in the process of leaving his employment, after termination, from a remote site.  My colleagues need only  review the Supreme Court’s decision in Fireman’s Fund Am. Ins. Cos. v. Gomes, 544 P.2d 1013 (Alaska 1976) and the Superior Court’s opinion in Kelly v. Nelbro Packing Co., 3 AN 00-3682 (August 17, 2000) reversing the Board in AWCB Decision No. 99-0217 (November 1, 1999) to find this claim compensable. 

Mr. Gomes died in an unwitnessed murder, by an unknown assailant, for an unknown reason, while closing one night at the restaurant where he was employed as a bartender.  The Supreme Court determined there was no plausible evidence showing the lack of an employment connection to Mr. Gomes death.  Therefore, his estate’s claim for death benefits was presumed compensable because the death was within the course and scope of employment.  

Mr. Kelly, an out-of-state roe technician assigned to Sitka, Alaska, was violently assaulted on a dock after returning from dinner at a local bar.  The Board concluded his attack was outside the course and scope of employment because the evidence showed he “was injured while engaged in activities of a personal nature away from employer-provided facilities.”  The Superior Court reversed saying that his employment “placed him in special danger of an attack late at night in an unfamiliar and isolated area where escape was difficult.”

In the case herein, Mr. Ugale, a fish processing laborer, was found dead in an Excursion Bay harbor; the same day he was scheduled to fly off the island and return home to California.  His wallet and wedding ring were missing from his body.  The employer had “cashed” him out the day before.

According to his brother’s testimony, Mr. Ugale had been repeatedly threatened by a co-worker over the ownership of a fillet knife, and feared for his life.  Therefore, he asked to be terminated so he could leave the island (mid-way through the processing season) the day before his death.  

I would find that Excursion Bay is a remote site.  Therefore, I would conclude Mr. Ugale within the course and scope of his employment, even after termination, while waiting for his flight home. 

I would also find Mr. Ugale was probably murdered. I would base this finding on his brother’s testimony there were threats against Mr. Ugale; his early departure from a good job; and the fact his body was recovered without his wedding band or wallet, with significant bruising which could have only occurred before his death from drowning.  I find there is ample evidence in the record to raise the presumption of compensability for his beneficiaries entitlement to death benefits.     


Although there was some speculation by the defense that Mr. Ugale was depressed, I seriously doubt Mr. Ugale would have committed suicide the night before he was to leave for home, after quitting a lucrative job.  Furthermore, I give very little credence to notion this was an accidental death.  If that were the case, why would his wallet, with  $300.00 in cash, and his wedding band be missing.  Thus, I find there is not substantial evidence to rebut the presumption of the compensability of the employee’s death.  


I find, as in Gomes, there simply is no plausible explanation to take Mr. Ugale’s death out of the work environment of this remote site which put him in greater jeopardy for harm by a violent co-worker.  For these reasons, I would find, based on the rationale set forth in Gomes and Kelly that Mr. Ugale’s death occurred within the course and scope of employment and is compensable.






____________________________                                  






Harriet Lawlor, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANTONIO L. UGALE (DECEASED), employee; and REYNE UGALE, widow / applicant; v. EXCURSION INLET PACKING CO., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199919457; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of December, 2001.

                             

   _________________________________







   Marie Jankowski, Clerk
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