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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DARRELL D. BARRON, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

SOURDOUGH EXPRESS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO., 

                                                  Insurer,

                                                            Petitioners.
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          FINAL

        DECISION AND ORDER

        AWCB Case No.  199430330
        AWCB Decision No.  01- 0249 

         Filed with AWCB Fairbanks, Alaska

         on December  14, 2001


We heard the employer's petition to dismiss the employee’s claim under AS 23.30.100 and AS 23.30.105(a) in Fairbanks, Alaska on November 29, 2001.  The employee represented himself.  Attorney Richard Wagg represented the employer.  We closed the record at the conclusion of the hearing on November 29, 2001.  Board Member Bradshaw recused herself from the hearing, with the parties' agreement, because of business relations with the employee.


ISSUE

1.
Does the statute of limitation for giving notice of injury, AS 23.30.100, bar the employee's claim for benefits?


2.
Does the statute of limitation at AS 23.30.105(a) bar the employee's claim for benefits, for failure to file a claim for two years?


SUMMARY OF THE EVIDENCE

At the hearing on November 29, 2001, the employee testified he hurt his hip and back when he fell from a large packing container, and then tripped over a hand truck, while working as a Lead Mover for the employer on June 2, 1994.  He testified he sought medical attention at the Chief Andrew Isaac Clinic on the following Monday morning; and testified he called his supervisor, dispatcher Jesse Sipho, from the clinic to say that he would be late arriving to work.  He also testified he recalls getting a Report of Occupational Injury or Illness form from the clinic, and recalls seeing the form on the seat of his truck, but he does not recall whether or not he submitted the form to the employer.  He testified he did not consider his back injury very serious at the time.  The employee testified he was having a number of personal problems during this period of his life, and his memory is not very clear.


The record contains a medical report from Chief Andrew Isaac Clinic, dated June 3, 1994, indicating the employee had checked in for an evaluation of his left hip, which had been injured in a four-foot fall at work.  At the hearing, Mr. Sipho testified he does not recall the employee calling from the clinic to say he would be late.  He also testified he received no Report of Occupational Injury or Illness from the employee in 1994.  He testified the company dispatch notes are presently only kept back to August 1999, but that he would not have recorded a workers’ compensation injury in those logs anyway.  


The employee testified he “slipped a disc” while playing with his son in November 1994.  He then sought medical care from Steven Kunz, D.C., beginning November 22, 1994.  The employee submitted a Report of Occupational Injury or Illness for an acute right trapezius muscle strain on November 29, 1994.  The employee testified he resigned his work in 1995, in part to get medical attention and to take care of his back.


The employee subsequently returned to work for the employer, The employee submitted a Report of Occupational Injury or Illness for pulled neck muscles on July 16, 1997.  The employee also submitted a Report of Occupational Injury or Illness for injury to his ankle and lower back on, or about, February 18, 1998.  The February 18, 1998 injury resulted in a separate claim, and is in the process of litigation.  The employee resigned his work in June 1998.


The employee testified he had forgotten about his June 2, 1994 work injury until he was obtaining medical records for his 1998 claim.  He then discovered the June 3, 1994 medical record from Chief Andrew Isaac Clinic, and recalled his injury.


The employee submitted a Report of Occupational Injury or Illness on May 14, 2001, reporting his June 2, 1994 fall and back injury.  The employee filed a Workers’ Compensation Claim on May 22, 2001, claiming medical benefits for this injury.  The employer filed a Controversion Notice on July 19, 2001, denying all benefits, asserting that the claim is barred by AS 23.30.100, AS 23.30.105, and laches, and asserting that work was not a substantial or legal cause of his condition.  The employer filed an Answer denying the claim for medical benefits, and raising the defenses asserted in the controversion.  In a prehearing conference held on September 27, 2001, the employer’s defenses were treated as a petition to dismiss the employee’s claim under AS 23.30.100, AS 23.30.105, and laches.  The issues were scheduled to be heard on November 29, 2001.


At the hearing, the employee argued he was distracted with personal problems at the time of his 1994 work injury.  He argued he did not recall his 1994 injury until he rediscovered the Chief Andrew Isaac Clinic record in 1998.  He contends the now-purged dispatch notes would have shown he reported his injury from the clinic.


At the hearing, the employer argued the employee’s claims for all benefits, including medical benefits, should be barred under AS 23.30.100 for his failure to report the June 2, 1994 injury for seven years.  It argued the employee’s claims for time-loss compensation and impairment benefits should be barred under AS 23.30.105(a) for his failure to file a claim within two years of the June 2, 1994 injury.  It also argued the employee’s claims for benefits should be barred under the equitable doctrine of laches for his failure to report the June 2, 1994 injury for seven years, rendering the employer unable to research his claim or defend itself. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DOES AS 23.30.100 BAR THE EMPLOYEE'S CLAIM?


AS 23.30.100 provides, in part:



(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .

(b)  The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee. . . .


The statutory exceptions for the 30-day notice requirement are set forth in AS 23.30.100(d), which provides:


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


In Cogger v. Anchor House 
, the Alaska Supreme Court held:


     An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  As 23.30.100. For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .


     Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761. The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely. For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).


In the instant case, the employee indicated his delayed reporting should be excused because he was distracted by personal problems in 1994, and did not recall his work injury until his memory was jogged by a medical report he discovered in 1998.  Based on the employee’s testimony, we find he was aware of his work-related back problem when he resigned, in part to take care of that disabling problem, in 1995.  We also find he was aware of the relatedness of his back problems to the 1994 injury when he discovered the Chief Andrew Isaac Clinic record in 1998.  He did not file a report of this injury until May 22, 2001, long past the 30-day time limit provided at AS 23.30.100(a).


Additionally, the employee asserts, as in Kolkman v. Greens Creek Mining Co.,
 the employee's failure to give formal written notice should be excused because the employer had knowledge of the injury and was not prejudiced by the delay.


In Kolkman the Court disapproved the requirement which sprang from State v. Moore,
 that the employer must have knowledge of the work-relatedness of the injury.  The court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury.  In Tinker v. VECO, Inc.,
 the Court clarified the employee must show the employer had actual knowledge, and suffered no prejudice which would thwart the two purposes of AS 23.30.100: early diagnosis and treatment, and early investigation.


In this case, the employee asserts the employer was aware of his injury, based on his call from the Chief Andrew Isaac Clinic.  However, the employee’s supervisor denies any recollection of a call reporting the injury.  Whether or not we could find the employer received some sort of actual notice of the injury, we find the employer’s ability to investigate or defend against the claim was clearly prejudiced by the delay.  


The employee was clear in his testimony he did not consider the injury serious at the time, and continued with his work.  He received no medical treatment until his back injury from lifting his son in November 1994.  He had several successive back injuries over the next few years.  As noted above, the employee was clearly aware of his condition and its work-relatedness in 1995 and again in 1998, but elected not to submit an injury report until 2001.  Unlike in Kolkman, we find the employer in this case would have been in a better position to investigate the claim with earlier reporting.
  Accordingly, we find the extraordinary delay in the employee's reporting severely prejudiced the employer and should not be excused, and the employee’s claim for medical benefits must be barred under AS 23.30.100.


II.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIM?


AS 23.30.105(a) provides, in part:




The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compen​sable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.


The employee has claimed only medical benefits, not disability compensation, so AS 23.30.105(a) would not bar this claim.
  Additionally, we found AS 23.30.100 bars his claim.  Consequently, we decline to address the employer’s arguments concerning AS 23.30.105(a).


III.
LACHES


Although the employer raised the equitable defense of laches in its Petition to Dismiss, we have denied the employee’s claim under AS 23.30.100.  Accordingly, we will not address this issue.  Also, the Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.
  In the instant case we have a specific statutory provision addressing the dispute, AS 23.30.105(a). Accordingly, we need not consider equitable remedies.

ORDER

The employer’s petition is granted.  The employee's claim is barred, under AS 23.30.100, for failure to give timely notice of his injury.


Dated at Fairbanks, Alaska this __14th ___ day of December, 2002.


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters, Designated Chairman



“Did Not Participate”



___________________________________



Dorothy Bradshaw, Member



/s/  Harriet Lawlor



___________________________________



Harriet Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DARRELL D. BARRON employee / repondent; v. SOURDOUGH EXPRESS INC, employer; ALASKA NATIONAL INS. CO., insurer / petitioners;  Case No. 199430330; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this  14th    day of December, 2001.

                             

   _________________________________

      






Lora J. Eddy,  Clerk
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