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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MICHAEL G. WOODWARD, 

                                                  Employee, 

                                                       Applicant,

                                                   v. 

EMULSION PRODUCTS OF ALASKA INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                      Defendants.
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         FINAL

         DECISION AND ORDER

         AWCB Case No.  199620092
         AWCB Decision No.  01-0255

         Filed with AWCB Fairbanks, Alaska

         on December 14, 2001


We heard the employee’s claim for permanent partial impairment benefits on the written record at Fairbanks, Alaska on November 15, 2001.  The employee was represented by attorney Art Robson; attorney Michael McConahy represented the defendants. We closed the record when we met and deliberated on November 15, 2001.


ISSUES

Whether the employee is entitled to additional permanent partial impairment (PPI) benefit payments as a result of any psychiatric impairment.
SUMMARY OF THE EVIDENCE

The employee was seriously injured on October 3, 1996 while working as foreman for the employer at an asphalt plant. A fellow worker, who was heating liquid asphalt lines with a torch, caused a huge tank to explode. The employee sustained burns over approximately 50% of his body surface, requiring hospitalization for approximately 30 days. He underwent skin grafting, which was successful. 

On March 11, 1997 the employee was released by his attending physician, William W. Wennen, M.D., to return to his work for the employer, subject to certain restrictions. The employee returned to work in April and continued at work until the end of May 1997, when he left on a scheduled vacation with his wife to Reno. During the course of this trip, the employee developed a sinus infection and during his return trip to Fairbanks, he discovered that a friend had been killed in an industrial accident. 

On June 11, 1997, the employee sought medical treatment of his sinus condition with his family physician, Peter Marshall M.D.  Dr. Marshall noted that the employee appeared to be very saddened by the death of his friend, prescribed Prozac and, the following day, telephoned Dr. Wennen. On June 19, 1997, Dr. Wennen examined the employee and noted that the employee's depression appeared to be getting worse and that it appeared to be a "'traumatic stress syndrome of a moderately severe degree." Dr. Wennen instructed the employe to discontinue working. 

Dr. Wennen referred the employee to a psychiatrist, Robert Schults, M.D, who examined him on June 19, 1997. Dr. Schults noted that the employee is "generally recovering" from his burns "quite well", that the employee's return to work "has resulted in some increased apprehension and some guardedness, but generally he is able to tolerate being around the different equipment." Dr. Schults also said "he has no strong bitterness towards the person who played a pivotal role in the accident's occurrence." The employee reported he had "taken particularly hard . . .the death of a construction friend by an item falling on him a couple of weeks ago." The employee reported that he had a "generally low energy state", was “without the ability to focus and concentrate at the level which he would like to be able to do", and that "he feels that at this current level of distraction, he is a hazard at the work place and that he has requested some time off." The employee reported that "he continues to enjoy many things, but also feels in many ways overwhelmed." The employee had "some trouble falling asleep," but denied any major change in his weight, flashbacks, nightmares, nausea, vomiting, diarrhea, any change in his sex life, suicidality, use of alcohol or street drugs, and/or hallucinations. In addition, the employee “talked about his positive relationship with his siblings and how well his wife and family have adjusted to his troubles." Dr. Schults found that the employee's "thought processes were organized and logical" and that he was “oriented to person, place, day, date and process.” 

Dr. Schults Diagnosed:

Axis I: Major depression, moderate, single episode. Post traumatic stress disorder. 

Axis II: None. 

Axis Ill: Status post burns, currently under antibiotic therapy for sinusitis. 

Axis IV : Status post industrial accident with recent return to work force. 

Axis V: GAF at present 55. 

On August 5, 1997, Susan Deitrick, PhD., conducted for the employer a psychological evaluation upon the employee. The employee reported that when he learned that a friend from another company had seen killed in an industrial accident, he “developed symptoms of grief and had difficulty." As the employee explained, "when he heard the man had died, he felt it was like a flashback; he thought it was himself who died. He felt his head was hot, and he had high blood pressure or anxiety. He described it as grief and fear." The employee reported that he was "not afraid of work, and that he wants to move on . . . . [H]is wife does not want him to work, and that is family decision." The employee "remembers the explosion and it does not scare him." The employee "felt proud to be out of the hospital" and "wondered if seeing the newspaper article about his friend cracked his armor."  "However, he . . . feels a lot better." The employee reported that "his wife said that he had been moody, but he explained that his sinus infection was a likely contributor to because it had been so bad that there was blood in his ear" and that "it's the sinuses that made me depressed." The employee claimed that "his emotions were under control" and that "he doesn't think of the guy who died, and tries not to." The employee believed that he "in the long run he could do most duties at work if he could get his stamina back . . . and that he felt worn out when he worked eight hours." The employee remained angry concerning some legal problems that he had prior to the accident, but was not angry concerning the accident. 

Concerning his prior legal problems, the employee "volunteered:” 

...[A] man had stolen money from his wife. Another person had come in to the restaurant to pay back his wife, and the man to whom the money was given decided to keep it. . . . Ultimately, Mr. Woodward "chased him" and told him that he had stolen $8,000.00. The man, George, said he did take it, and he felt that George had threatened his wife, telling her to watch her kids, and watch her husband. . . . The matter was covered in the paper in an uncomplimentary fashion, indicating that Mr. Woodward was a Mafia hit man, which was defamatory. . . . He had to pay $25,000.00 to defend himself, and he was convicted even before the trial took place. There had been a tape of some of the discussions, and he said that the police erased potentially exonerating portions of the tape. He was sentenced to a halfway house for 90 days. He felt the whole thing was set up. He said that at the time, his wife worked for someone who was into prostitution and gambling; she had been the bar manager. She was fired. He felt that the head man was being sought by the police, and that they were using George as an informant so they could not decide against George in this matter. He felt he got a "raw deal." This happened in 1992. He felt that the good treatment and favors he was given in the halfway house only proved how the whole matter was a farce. 

Dr. Detrick diagnosed the employee as suffering from an Adjustment Disorder, but not from Post-Draumatic Stress Disorder. Her report further states: 

You have asked about a psychological diagnosis of Mr. Woodward. It appears that he has had an Adjustment Disorder. He is primarily showing concerns about his health on the psychological testing, with some anxiety and concerns about physical functioning. The prognosis of this is quite good, as he is showing at this point in time an excellent adjustment to the burns which he has suffered. He has gone through many of the stages of grief, and appears to have accepted the accident at this point in time. I do not feel that he has a Post-Traumatic Stress Disorder. The fact that he could go back and work in that environment again, being relatively successful, would argue against such a conclusion. When his friend died, he could see himself being injured, and re-processed grief about his injury and his friend's death. This did not seem like it was any sort of enduring symptom. Rather, he just happened to have seen his physician very shortly after this had happened, and was understandably in grief regarding his friend. It was this circumscribed, temporary reaction that the doctor seemed to have picked up and diagnosed as a major depressive disorder and Post - Traumatic Stress Disorder. Instead, I feel that he had some mixed psychological symptoms which I constituted his Adjustment Disorder to the work injury. However, by Mr. Woodward's own report, it is the large traumas of his feeling; falsely accused and in fact having to serve a sentence that Mr. Woodward feels particularly upset about. This and perhaps some earlier childhood issues regarding excessive discipline make that a most upsetting event in this man. 

Detrick concluded that the employee could return to his employment from a "psychological standpoint": 

It appears that since Mr. Woodward's psychological symptoms at this point are minimal, and since he considers himself "fine" with regard to his injuries, the counseling and attendant psychotropic medication are not mandatory. Mr. Woodward appeared to feel that the psychiatric referral was based on an irrational feeling of alarm by the physician over his crying about his friend's death. It is possible that, due to his physical condition, some medication may be necessary to assist Mr. Woodward's sleep. However, this would be on a medical rather than psychological basis. An injury such as Mr. Woodward's requires significant psychological adjustment. Mr. Woodward's defenses appeared to be intact and his emotional outlook appears to be positive at this point in time. Should this change, Mr. Woodward may want to check in with a mental health professional regarding ongoing adjustment. However, this does not appear to be necessary at this moment, given his current attitude toward his work injury. I feel that Mr. Woodward can return to his foreman position from a psychological standpoint. He successfully worked in this position post-injury without experiencing significant psychological symptoms. I leave any physical restrictions to other specialties. With regard to psychological contraindications from Mr. Woodward returning to gainful employment, it is always desirable for an individual to work because work is a source of pride, confidence and social interaction. He should be given control over his environment and over any situation he might feel is dangerous. Whether it be managing his own properties or working for another employer, work should continue to be able to give Mr. Woodward life satisfaction. I feel that his psychological symptoms at this point in time are minimal, and that he is doing much better than the average person in terms of his expected psychological responses. It is clear, however, that he does have great difficulty with his unfair incarceration, and since this is a problem which he said will trouble him for life, it is possible that he would want to seek counseling regarding his adjustment to this problem. . . . 

On November 7, 1997, the employee's attending physician, Dr. Wennen, rated the employee as 30% impaired "according to the AMA's 'guides to the evaluation of permanent impairment,’ fourth edition, chapter 13, page 280." Dr. Wennen was asked to explain his rating in his December 9, 1998 deposition. 

Dr. Wennen testified that the employee's attempted return to work in April 1997 was complicated by: "[S]everal things. One was temperature intolerance, some physical intolerances because of the burns. He couldn't kneel well. Easy fatigability. And he didn't have quite the same strength to do things that he had before." 

Dr. Wennen attributed the employee's lack of stamina to his hospital confinement. He further testified in his deposition at pages 9 -10:

...Stamina is predominately physical. But any time a patient is put to bed - I don't care if it's a case of chicken pox, flu or a major burn - you begin losing muscle mass, measurable muscle mass, within 24 hours. . . .

Mike was in the hospital, I won't say completely bedridden for a month, but almost. And it - you lose so much so quickly that it can take, sometimes, years, once you're over the age of 40, to regain that stuff back. It does not come back quickly or easily and, when people leave the hospital and try to go back to work, the find that, "My gosh, I can't handle this. I just don't have what I had before." And that's true. 

Dr. Wennen also testified that he could not increase the employee's impairment rating for lack of stamina or emotional fragility, and that a psychiatrist would have to rate any additional impairment. 

On June 13, 2000, Gerald R. Rosen, Ph.D., psychologically assessed the employee. Dr. Rosen was selected by the employee to conduct an examination. Dr. Rosen diagnosed the employee as suffering from "Major Depressive Disorder, Single Episode", as "provided on Axis I in DSM-IV and is coded as 296.2." Dr. Rosen found that "no clear Axis II diagnosis appears indicated" and that "diagnosis on Axis IIl provide for the specification of general medical conditions, an issue that is deferred to Mr. Woodward's physicians and medical experts." 

With respect to Axis IV, Dr. Rosen found that "there are no known current problems that might complicate Mr. Woodward's clinical course and merit listing." With respect to Axis V, Dr. Rosen found that "such ratings have questionable validity and reliability for purposes of a forensic assessment. With this caution in mind, a GAP score of 41-50 is provided for current level of function, and the same score is provided for highest level of function in the past year." Dr. Rosen found that the employee did not suffer from Posttraumatic Stress Disorder and stated in his June 13, 2000 letter to the employee’s attorney: 

Mr. Woodward did experience anxiety reactions as a consequence of his industrial accident, but these reactions were limited in focus and did not rise to a level that warrant the diagnosis of Posttraumatic Stress Disorder. More significant to Mr. Woodward's ability to perform in his past work setting are physical issues involving stamina and ability to endure higher temperatures. As a consequence of these physical limitations, Mr. Woodward found it difficult to adjust to the work setting and these issues further contributed to his problems with depression. 

Dr. Rosen found that the employee is likely to benefit from further therapy and suggested six months of "additional psychotherapy to clarify the emotional and adjustment issues that resulted from the accident and resulting physical limitations.” Dr. Rosen concluded in his letter to attorney Robson:

Following the standards presented in Guides to the Evaluation of Permanent impairment (Fourth Edition) a percentage disability rating is not provided for Mental and Behavioral Disorders. Instead, a class category is specified to rate the level of impairment experience by an individual as a consequence of psychiatric issues. Mr. Woodward's current level of functioning can be classified as Class 3, represents moderate mental or psychiatric impairment. 

Dr. Rosen was deposed on October 3, 2000. Dr. Rosen confirmed his diagnosis of Major Depressive Disorder Single Episode under Axis IV of the DSM-IV (the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition). Dr. Rosen testified that "such ratings have questionable validity and reliability for purposes of a forensic assessment" and that he ordinarily does not use all of the Axes. 

Dr. Rosen also testified that the AMA Guides for Permanent Partial Impairment, Fourth Edition, contains "no percentage impairment rating for a mental injury. . . ." He said, "That's the position they take and I've found that comforting that they took that position." Dr. Rosen did not attempt to assign any additional percentage impairment rating for the employee's mental condition. 

On December 15, 2000, Carroll M. Brodsky, M.D. conducted a psychiatric evaluation on the employee for the employer. Based on his examination of the employee and the employee's history, in his December 27, 2000 report, Dr. Brodsky gave the employee "an Axis I diagnosis [which] would be that of a depressive Disorder Not Otherwise Specified, a continuation of an Adjustment Disorder with Depression." Dr. Brodsky found "no evidence of a definite Axis II diagnosis, that is, of a Personality Disorder. There is no evidence of an Axis ill diagnosis, except for the residual physical effects of his burns and peptic ulcers.”

Dr. Brodsky also stated in his report:

I would not have been surprised if Mr. Woodward had full blown effects of a Post Traumatic Stress Disorder, and it is somewhat surprising that he does not. He went back to the same job on which he was injured and reports that he had no difficulty in doing the job, except for the physical requirements of the job and the physical effects of working in that environment. In fact, he did something that an individual with a Post Traumatic Stress Disorder would not have done, namely he climbed up the tank that exploded to see where it had blown off. There was no evidence that this was a single act of daring or that he could not have continued in that job it he had been permitted to work limited hours. 

Dr. Brodsky attributed to the employee's "injury the depressed feelings that he describes. Dr. Brodsky explained, his "physical condition limits him in a number of ways and he is reminded of his condition on a daily basis. Further, Mr. Woodward experiences these effects and the fact that he was a victim of a near death experience as a break in an otherwise successful career and a trajectory of good heath." Dr. Brodsky found the employee's "tendency to cry . . . discomforting and the sad feeling he has at times when he is idle is also discomforting, but not disabling." Dr. Brodsky recommended that the employee "talk to a therapist for approximately 10 sessions, because I believe that such meetings would help him deal with some of the unresolved issues of his industrial injury and its sequelae.” 

Dr. Brodsky found that there were no psychological conditions related to the industrial injury that precluded the employee from returning to the work force. He stated: 

Mr. Woodward has been employed in a number of activities. In fact, he returned to his regular occupation and worked at it for a considerable period of time, stopping in part because of depressive feelings triggered when he learned of the death of a friend who worked in the same occupation, but the primary reason he was unable to continue with his job had to do with the physical residuals of the burns he suffered. 

Dr. Brodsky agreed with the diagnoses of Dr. Detrick and Dr. Rosen that the employee does not meet the criteria for Post Traumatic Stress Syndrome.  ". . .[T]he manner in which he returned to work and his activities at the workplace in which he was injured are entirely inconsistent with a Post Traumatic Stress Disorder. Further, he did not fulfill the other criteria of a Post Traumatic Stress Disorder noted in DSM-IV." Dr. Brodsky did not believe that the employee's prior legal problems continued to contribute to his condition. 

The employer paid temporary total disability (TTD) benefits to the employee from October 4, 1996 through September 20, 1997. Pursuant to the 30% PPI rating provided by Dr. Wennen on September 20, 1997, the employer paid a lump sum of $40,500 to the employee on December 10, 1997. 

There are no disputes in this case concerning the employee’s medical stability or his entitlement to medical or TTD benefits, or concerning the PPI rating provided by the employee's attending physician, Dr. Wennen. The only issue before the Board is whether the employee is entitled to an additional PPI rating for his emotional fragility and alleged inability to return to work. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  PRESUMPTION OF COMPENSABILITY

The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related. "For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, it is undisputed the employee suffered a compensable claim and is due a PPI payment based on a 30% whole person rating. Nevertheless, the employee seeks an award of more PPI benefits, but the employee has provided no medical opinion containing a higher PPI rating, on which to base such an award. Accordingly, we conclude the employee has not raised a presumption of entitlement to additional PPI benefits and his claim must be denied. 

Assuming the employee has raised a presumption of entitlement to additional benefits, however, based on his testimony and on the “personal recommendation” of his attorney, we would find the employer has provided substantial evidence to overcome the presumption, and that the employer would prevail by a preponderance of the evidence. We would base this conclusion on the medical opinions and testimony of Drs. Wennen, Detrick, Brodsky and Rosen.

The employee's treating physician, Dr. Wennen, gave the employee a 30% PPI rating using the AMA Guides. No percentage impairment rating was provided by any other physician. Drs. Detrick, Brodsky and Rosen found that the employee did not suffer from Post-Traumatic Stress Disorder. Although Dr. Schults found that the employee suffered from Major Depression, Moderate, single Episode, with a Post Traumatic Stress Disorder, this diagnosis was made almost five months before the employee reached medical stability and was not concurred in by any of the other three doctors. Rather, Dr. Detrick diagnosed the employee as suffering from an Adjustment Disorder; Dr. Brodsky diagnosed a Depressive Disorder not otherwise specified, a continuation of an Adjustment Disorder with Depression; while Dr. Rosen diagnosed a Major Depressive Disorder Single Episode. 


The physicians agreed that the employee would benefit from some relatively short-term counseling. Drs. Detrick and Brodsky found that the employee's psychiatric condition did not preclude his return to employment or cause any additional impairment. Although Dr. Rosen found that the employee had a moderate mental impairment, he did not attempt to give the employee any percentage rating for Permanent Partial Impairment under the AMA Guides or any other source authorized by 8 AAC 45.122.


The employee asserts he should be awarded additional PPI benefits because he was burned “in the fires of hell.” Based on his request for an equitable award, we will review the enabling statute and associated case law to determine whether we may apply an alternate means of assigning a higher PPI rating.


II. PERMANENT PARTIAL IMPAIRMENT

At the time of the employee’s injury and rating by Dr. Wennen, AS 23.30.190(a) provided for compensation of permanent partial impairment as follows: 

In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations. 

According to AS 23.30.190(b), 

All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . .The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. 

8 AAC 45.122(b)-(c) provides for rating permanent partial impairments as follows:

(b ) It is presumed that the American Medical Association Guides to the Evaluation of Permanent impairment (AMA) address the injury. If the board finds the presumption is overcome by clear and convincing evidence and if the permanent impairment cannot, in the board's opinion, be determined under the AMA guides, then the impairment rating must be based on The State of Minnesota, Department of Labor and Industry, Permanent Partial Disability Schedule, effective July 1, 1993, or the American Academy of Orthopedic Surgeons Manual For Evaluating Permanent Physical impairments (AAOS), first edition (1965). If a rating under the Permanent Partial Disability Schedule or the AAOS is not of the whole person, the rating must be converted to a whole person rating under the AMA guides. 

(c) A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the Permanent Partial Disability Schedule described in (b) of this section or the AAOS. 

The Alaska Supreme Court has held that it will require impairment ratings to be in "strict compliance with the express statutory language" of AS 23.30.190. lrvine v. Glacier General Const., 984 P.2d 1103, 1107, fn. 21 (Alaska 1999). The legislature imbedded "predictability, objectivity, and cost-reduction" within AS 23.30.190 by incorporating the AMA Guides test for impairment. Rydwell v. Anchorage School Dist, 864 P.2d 526, 530 (Alaska 1993). "Alaska Statute 23.30.190 does utilize the AMA Guides to provide a predictable standard for impairment, which measures the employee's absolute physical capacity." Id., at 531. Furthermore: 

[I]f . . . the permanent impairment requirement were satisfiable through a mere showing of some objectively measurable physical or mental impairment, made without reference to the AMA Guides, then the permanent impairment analysis. . . would be essentially identical to the physical capacities analysis under AS 23.30.041(e). The only difference between the two analyses would be that one is conducted before an employee reached medical stability and the other is conducted after medical stability occurred. We recognize a presumption that the legislature intended every word, sentence, or provision of a statute to have some purpose, force, and effect, and that no words or provisions are superfluous. 

Id., at 530-531. 

In Morrison v. Afognak Logging, 768 P.2d 1139,1142 (Alaska 1989), the Court found that it was reasonable to reduce the 30% employee's impairment rating by 12% that his physician had "arbitrarily added" on to his 18% rating under the AMA Guides. In Nix v. Safari Coffee Shop,  AWCB No. 94-0167 (July 15, 1994), we stated at page 10: "The determination of impairment is to be based on the Guides, with the board given the authority to adopt a schedule for injuries that cannot be rated under the Guides. By adopting regulation 8 AAC 45.122, the board established a presumption that the Guides address an injury and, if the presumption is overcome by clear and convincing evidence, then a AAOS rating can be used." 

Under the facts of this case, the defendants contend the employee has failed to overcome by "clear and convincing evidence" the presumption that the AMA Guides address his injury. 8 AAC 45.122(b). We agree. Under the AMA Guides, Dr. Wennen rated the employee's Permanent Partial Impairment at 30%. The AMA Guides provide no additional rating for lack of stamina, emotional fragility or mental impairment. Rather, the AMA Guides state: 

Adjustment disorders . . . present a dilemma to the evaluator. These are characterized by abnormal emotional responses to stressful life events, which resolve in a short time when the stressor is removed. Some authorities do not consider these responses to be medical impairments. See AMA Guides 4th edition, p. 296. . . .

...[U]nlike the situations with some organ systems, there are no precise measures of impairment in mental disorders. The use of percentages implies a certainty that does not exist, and the percentages are likely to be used inflexibly by adjudicators, who then are less likely to take into account the many factors that influence mental and behavioral impairment. Also, because no data exist that show the reliability of the impairment percentages, it would be difficult for Guides users to defend their use in administrative hearings. See AMA Guides 4th edition, pp. 301-302. 

Even in the event we were to use an alternative means of rating the employee’s PPI, we would still find his claim for a rating increase must be denied. Neither the Minnesota Guides, nor the AAOS Manuel provides a method of rating the described psychological impairment.

In sum, we find the employer paid the employee PPI benefits, determined in accordance with Dr. Wennen’s 30% AMA Guides rating. We find the employee was given no other PPI rating. Therefore, we find the employee is not entitled to any PPI benefits beyond his 30% PPI rating. Accordingly, we conclude the employee's claim for additional PPI benefits must be denied. 

ORDER
The employee’s claim for an increase in PPI benefits is denied and dismissed. 

Dated at Fairbanks, Alaska this ___ day of December, 2001.
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Dorothy Bradshaw, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL G. WOODWARD employee / applicant; v. EMULSION PRODUCTS OF ALASKA INC., (employer); ALASKA NATIONAL INS. CO., insurer / defendant; Case No. 199620092; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ___ day of December, 2001.
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