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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JAY P. AUNE, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

EASTWIND, INC.,

                                                   Employer,

                                                   and 

EAGLE PACIFIC INSURANCE CO.,

                                                  Insurer,

                                                   v. 

QUALITY ASPHALT PAVING, INC.,

                                                   Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.
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        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case Nos.  199521891, 199811961
        AWCB Decision No.  01-0259

         Filed with AWCB Anchorage, Alaska

         December 19, 2001


On November 19, 2001, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the petition of Quality Asphalt Paving to dismiss the employee’s claim for failure to timely request a hearing under AS 23.30.110(c).  Attorney Timothy MacMillan represented the employee.  Attorney Joseph Cooper represented the employer Eastwind, Inc., and its carrier (“Eastwind”).  Attorney Theresa Hennemann represented Quality Asphalt Paving, Inc., and its carrier (“Quality”).  The record closed at the conclusion of the hearing.  


ISSUE

Is the employee’s claim barred by operation of AS 23.30.110(c)?  


SUMMARY OF THE EVIDENCE

The employee had two separate work injuries.  On October 12, 1995, the employee injured his neck, shoulders and back when a flap on a paving machine fell down and hit him on his hard hat while working for Eastwind.  Eastwind initially provided medical and time loss benefits.  In 1996, disputes arose concerning additional time loss benefits and continued medical treatment, in particular treatment for hearing loss.  A compromise and release agreement was signed by the parties and approved by the Board on December 17, 1997, resolving most disputes between the employee and Eastwind.  In exchange for $17,500.00, the employee waived entitlement to all future monetary benefits, however future medical benefits remained open.  


The employee began working for Quality on May 27, 1998.  While working on the Seward Highway on June 18, 1998, the employee was injured again when a 200 – 300 pound railing fell off a loader and hit him.  The employee suffered a large laceration to his head.  (June 19, 1998 Report of Occupational Injury).  The employee was taken from Seward Medical Center’s Emergency Department by ambulance to Providence Alaska’s Emergency Department.  (June 18, 1998 Chart Notes).  


The employee followed up his treatment at the Ravenwood Family Clinic. On September 29, 1998, he was referred to Shawn Hadley, M.D., for an evaluation.  (Annette Hewitt F.N.P., September 29, 1998 Referral).  Dr. Hadley first saw the employee on October 30, 1998.  In her April 15, 1999 response to inquiries from the employer, Dr. Hadley responded that the employee was able to return to work to his job at the time of injury, was medically stable as of April 1, 1999, and suffered no additional permanent impairment as a result of his 1998 work injury.  


On April 29, 1998, the employee filed a claim against Quality dated April 23, 1999, seeking the following benefits:  temporary total disability (“TTD”) from March 31, 1999 through present;  permanent partial impairment (“PPI”) benefits;  medical costs;  transportation costs;  an eligibility evaluation for reemployment benefits;  compensation rate adjustment;  a finding of unfair or frivolous controversion;  attorney’s fees and costs;  and a second independent medical evaluation (“SIME”).  In its May 19, 1999 controversion notice (dated May 18, 1999), Quality specifically denied each of the benefits claimed in the employee’s April 29, 1999 claim.  


At the request of Quality, Stephen Marble, M.D., and John Barbuto, M.D., examined the employee on June 25, 1999.  In their June 26, 1999 report, Drs. Marble and Barbuto concurred with Dr. Hadley’s opinions regarding the employee’s capacities and lack of permanent impairment.  Subsequently, the employee began treating with Kenneth Pervier, M.D.  


After securing Robert Rehbock as counsel, the employee filed an amended claim on July 2, 1999 seeking the benefits listed in his April 29, 1999 claim, and adding a claim for penalties.  Quality filed an amended controversion notice on July 27, 1999 specifically denying each of the benefits asserted in the July 2, 1999 claim.  


After meeting with a representative from Quality on December 10, 1999, Dr. Pervier signed a letter prepared by Ms. Hennemann, favorable to Quality’s position.  Subsequent settlement negotiations were unsuccessful and Mr. Rehbock withdrew his representation. 


In a December 14, 2000 letter, Dr. Pervier clarified his earlier position as follows:  

I have had the opportunity to discuss Mr. Aune’s case with him, and specifically had time to go over Ms. Theresa Hennemann’s letter of December the 10th of 1999.  This letter had been generated subsequent to her meeting with me, and conversing about the case of Aune.  I, at present, take deference to the second paragraph statement, and I quote “in your opinion, Jay Aune’s neck condition preexisted the reported injury of June 18th 1998, and is not related to the June 18th 1998 injury”.  While I still agree with this, the additional aspects of our discussion had revolved around the fact that this neck condition was worsened by the accident of June 18th 1998 was left out of Ms. Hennemann’s report.  


While I still, of course believe his cervical spine degenerative disease preceded the injury of June 18th, it certainly, of course, was aggravated by it, and cannot be ignored, and therefore is part of the injury of June the 18th 1998.  At this time, considering the patient’s degenerative change at multiple areas of his spine, he could not go back to his previous job in road crew work, and there is no question that the patient will need to be retrained into a very sedate field.  


Based on this new letter from Dr. Pervier, on January 12, 2001 the employee filed another workers’ compensation claim seeking TTD from April 1, 1999 to present, medical costs, interest, and requesting an SIME. On January 16, 2001, Quality paid the employee $6,750 for his PPI, stating that its “Resumption Knowledge Date” was December 27, 2000. (Quality’s 1/16/01 Compensation Report).


On February 8, 2001, Eastwind filed an Answer to the employee’s new claim, disputing all claims and alleging as an affirmative defense that “This case cannot be completely heard at the first hearing because necessary discovery has not been completed.”  On February 12, 2001, Quality again controverted all benefits based on the reports of Drs. Hadley, Marble, and Barbuto.


At a February 22, 2001 prehearing conference chaired by Workers’ Compensation Officer and Board designee Joireen Cohen, the employee, Quality, and Eastwind all stipulated that significant disputes existed between the employee’s and employers physicians and the parties agreed that a SIME was “necessary.”  Ms. Hennemann agreed to forward a completed SIME form to the employee.  The parties were ordered to submit up to eight questions for the SIME to Ms. Cohen by March 22, 2001.  There was no discussion regarding a potential AS 23.30.110(c) defense by Quality and the employee was not informed that his claim might be dismissed if he did not file an Affidavit of Readiness by May 18, 2001.


On March 22, 2001, the employee and counsel for Quality submitted multiple questions for the SIME to answer.  On March 22, 2001 counsel for Quality also filed a SIME form, indicating that disputes existed between the employee’s attending physicians and the employer’s physicians regarding causation, compensability, treatment and functional capacity.   On May 21, 2001, counsel for Quality sent a packet of the SIME documents to the counsel for Eastwind.


In her June 5, 2001 letter to Neil Pitzer, M.D., the selected SIME physician, Ms. Cohen asked questions regarding causation, compensability, treatment, functional capacity, and the date of the employee’s medical stability.  Dr. Pitzer’s July 10, 2001 SIME report was favorable to the employee’s claim against Quality.  Dr. Pitzer found the 1998 injury aggravated the employee’s cervical condition and recommended the employee be re-trained into a new occupation.  


On July 31, 2001, Quality amended its Answer to include a statute of limitations defense under AS 23.30.110(c), arguing the employee failed to request a hearing within two-years after the May 18, 1999 controversion of his April 23, 1999 claim.  On August 29, 2001, Quality filed a petition to dismiss the employee’s claim under section .110(c).  On August 28, 2001, Timothy MacMillan filed his Entry of Appearance on behalf of the employee. On August 31, 2001, the employee filed an Affidavit of Readiness for hearing on a Board prescribed form.


On September 7, 2001, counsel for Eastwind filed an Affidavit of Opposition objecting to the employee’s Affidavit of Readiness stating that it “do[es] not believe this case is ready for hearing.”  On September 11, 2001, counsel for Quality filed an Affidavit of Opposition objecting to the employee’s Affidavit of Readiness on the grounds that it was not timely filed and declaring that:

A. Discovery has not been completed on this case.  The deposition of the claimant has not yet been taken, income tax returns have not been provided, medical reports are outstanding, etc.

B. An employer medical evaluation has been taken and an SIME has been performed.  It may be necessary for the employer to take the deposition of the IME physicians as well as the SIME physician.  Furthermore it may be necessary for the employer to take the deposition of the employee’s treating physician[s].

C. Quality Asphalt disputes the compensability of this claim and has not had adequate time for discovery.

D. Until discovery issues are resolved and adequate time allowed for discovery to be accomplished, this case cannot come before the Board for hearing.

The employee testified at the hearing that he had consulted with at least four different employees of the Workers’ Compensation Division, and no one informed him that he needed to file an Affidavit of Readiness or his case would be dismissed.  He testified that he did not file an Affidavit of Readiness while involved in the SIME process because he was waiting to receive the SIME report.


Eastwind takes no stance regarding Quality’s Petition to Dismiss.  Quality argues that all of the employee’s claims are untimely and barred by section .110(c).  The employee failed to request a hearing within two years of its May 1999 controversion.  Quality argues that .110(c) operates as a matter of law.  


The employee argues that he requested a hearing when he requested a SIME at the February 22, 2001 pre-hearing.  At that pre-hearing, the employers capitulated to his request (by stipulating), and a SIME was ordered by the pre-hearing chairperson.  The employee argues that a pre-hearing qualifies as a hearing.  The employee argues that he has until February 12, 2003 to file a request for hearing on his claims requested in “Claim III” filed on February 12, 2001.  The employee asserts that the purpose of 110(c) is to prevent claims from becoming stale or stagnant; it is a “no progress rule.”  The employee alleges that his claims were being actively investigated and litigated:  there was progress when the SIME process was finally completed.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer seeks dismissal of the employee’s claims, alleging that the employee did not timely file his Affidavit of Readiness for Hearing.  At issue is the interpretation and application of AS 23.30.110(c), which provides in pertinent part:          

Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtain necessary evidence, and is prepared for the hearing…

If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of  controversion notice, the claim is denied.


Prior to 1995, a SIME was mandatory if there was a medical dispute between the treating physician and the employer’s physician regarding certain issues.  In 1995, the legislature amended .095(k) to authorize the Board to exercise its discretion in ordering a SIME.  For three years following the 1995 amendment, the Board held hearings on SIME requests even when the parties stipulated to a medical dispute and the need for a SIME.  In 1998, the Board enacted 8 AAC 45.092(g), which permits a party to request a SIME evaluation by either stipulation or petition.  Under that regulation, if the parties stipulate to a medical dispute, the Board’s authority to order a SIME is delegated to its designee.  The regulation provides that by filing a signed stipulation, the parties are “requesting the Board or the Board’s designee to exercise discretion under .095(k) and order an evaluation.”  8 AAC 45.092(g)(1)(B)(ii).


In the instant matter, the parties appeared before the Board designee for a prehearing conference on February 22, 2001.  All parties stipulated that significant disputes existed between the employee’s and employer’s physicians, and that a SIME was necessary.  The Board designee exercised her discretion under AS 23.30.095(k) and ordered the parties to submit questions for the SIME and arranged for the employee to attend the SIME in July 2001.  8 AAC 45.092(g).
  On July 10, 2001, Dr. Pitzer issued his SIME report.  


The employer claims that the employee was obligated to file an Affidavit of Readiness by May 18, 2001. The Board has previously found that .110(c) operates as a matter of law.  See, e.g., Westfall v. Alaska International Construction, AWCB Decision No. 93-0241 (September 30, 1993; Anderson v. Pacific X-Ray, AWCB Decision No. 00-0002 (January 12, 2000).  However, in this case, the Board designee, with the full consent of all parties, exercised her discretion and ordered a SIME, thus extending the discovery period beyond the two-year time frame within .110(c).  The case at bar presents a novel issue:  should a party’s claims be dismissed when a legal action taken by the Board -- with the full consent and knowledge of all the parties -- prevented that party from filing an Affidavit of Readiness?  The Board concludes that it should not.  


The Board finds that, because of the Board designee’s valid order requiring a SIME, the employee was unable to comply with AS 23.30.110(c).  Section .110(c) does not permit a party to request a hearing unless an affidavit is filed stating that the party has completed the necessary discovery, obtained the necessary evidence and is prepared for the hearing.  Here, the Board’s order extended discovery past the two-year deadline of .110(c), and the employee was prevented from complying with the obligations of .110(c).  


When the employee and the employers appeared at the February 22, 2001 prehearing conference, the case was ready to proceed to hearing.  The parties each had multiple medical witnesses supporting their respective positions, and extensive discovery had been completed by the employers.  However, at that prehearing Quality voluntarily agreed to submit to the Board’s SIME process.  8 AAC 45.092(g)(1)(B)(ii).  Quality and the employee submitted questions for the SIME on March 22, 2001,and the SIME was scheduled for July 10, 2001.  After receiving the SIME report, which was unfavorable to Quality’s position, Quality petitioned to dismiss the claim under .110(c).  Clearly the case was not prepared to go to hearing in May 2001 because after the employee did file his Affidavit of Readiness in September 2001, both employers emphatically objected, claiming that discovery was still not complete, and the case was not prepared to go to hearing. 


Section .110(c) is a “no progress” rule, and, according to Professor Larson, should be analyzed like a statute of limitation defense.
  The Supreme Court has stated that the defense of statute of limitations is “generally disfavored,” Tipton v. ARCO Alaska, Inc., 922 P.2d 910 (Alaska 1996); Lee Houston & Associates v. Racine, 806 P.2d 848, 854 (Alaska 1991), and neither “the law [n]or the facts should be strained in aid of it.” Tipton, 922 P.2d 910. (Citations omitted).  The Alaska Supreme Court has recognized that rare situations such as the one the employee finds himself in require a tolling of the limitation statute.  A plaintiff must satisfy three requirements in order to establish his right to pursue an otherwise untimely remedy:  (1) his or her pursuit of the initial remedy must give the defendant notice of the existence of a legal claim against it;  (2) the defendant must not be prejudiced in its ability to gather evidence by the bringing of the second claim; and  (3) the plaintiff must have acted in good faith.  Gudenau & Co., Inc. v. Sweeney Ins., Inc., 736 P.2d 763, 768 (Alaska 1987) (citations omitted).  In the case at bar, the employee clearly meets all three requisites.  He has filed an initial claim plus two amended claims against Quality, and Quality has filed at least 10 controversion notices denying the employee’s claims.  Quality is in no way prejudiced in its ability to gather evidence.  The claim has been proceeding at an orderly pace and Quality has obtained substantial evidence in its defense.  Lastly, the Board finds that the employee has acted in good faith in pursuing his claim.  He has been diligent in the pursuit of his claims.  He testified convincingly that he spoke with at least four members of the Workers’ Compensation Department, seeking their advice on how to pursue his claim. AS 23.30.122.  He also testified that he was waiting to receive the SIME report before filing his Affidavit of Readiness.  There is no evidence before the Board of any obstructiveness on the employee’s part or intent to delay his claim.  Accordingly the Board finds that the Board designee’s action of ordering a SIME tolled the running of the two-year deadline of .110(c) until after the completion of the SIME.  Because the employee timely filed his Affidavit of Readiness, Quality’s Petition to Dismiss his claim is denied.  Since this resolves the Petition before us, it is not necessary for the Board to consider the employee’s other arguments.


ORDER

Quality’s Petition to Dismiss the employee’s claim is denied and dismissed.


Dated at Anchorage, Alaska this  19th day of December, 2001.





ALASKA WORKERS’ COMPENSATION BOARD







____________________________                                





     
William Wielechowski







Designated Chairman







____________________________                                






S. T. Hagedorn, Member

CONCURRENCE OF BOARD MEMBER HARRIET M. LAWLOR 


I agree with the other panel members that Quality’s petition to dismiss the employee’s claim should be denied and dismissed.  .110(c) is a “no progress” rule, to be analyzed like a statute of limitation rule.  Professor Larson has stated that “The whole idea [of workers compensation] is to get away from the cumbersome procedures and technicalities of pleading, and to reach a right decision by the shortest and quickest possible route.” 
 Here, the employee’s claim has continuously progressed from the day of his injury to the present time without undue delay.  Quality was aware of the employee’s continuing claim. The employee has filed three claims and Quality has filed at least 10 controversions in this matter.  Quality agreed to the SIME process, and the employee was never informed at the February prehearing that he needed to file an Affidavit of Readiness.
  The employee acted in good faith and there is absolutely no prejudice to the employer.  Accordingly, I would find that the employee’s claim was equitably tolled. Gudenau & Co., Inc. v. Sweeney Ins., Inc., 736 P.2d 763, 768 (Alaska 1987) (citations omitted).

While the majority did not address this issue, I believe the employee argued persuasively that the Board designee’s ruling constituted a “hearing” under AS 23.30.110(c). The Alaska Workers’ Compensation Act does not provide a definition for the term “hearing.”  However, Black’s Law Dictionary, 7th ed. at 725, provides an instructive definition of “hearing” in the administrative law context:  “any setting in which an affected person presents arguments to an agency decision maker.”  A more general definition of a hearing is also given:  “A judicial session, usu. open to the public, held for the purpose of deciding issues of fact or of law, sometimes with witnesses testifying.”  Id.   Under either of these definitions, the Board designee clearly conducted a “hearing.”  


More importantly, 8 AAC 45.092(g)(1)(B)(ii) specifically grants the Board designee the authority to conduct a hearing and make a determination under AS 23.30.095(k) regarding the necessity of a Board SIME.  I would conclude that the proceeding wherein the Board designee ordered the employee to attend a SIME was a “hearing” for purposes of AS 23.30.110(c).


Even assuming the employee did not timely file his Affidavit of Readiness, Quality paid the employee PPI benefits on January 16, 2001.  Under AS 23.30.105(a) “a claim may be filed within two years after the date of the last payment of benefits.”  I would find that the employee was permitted to file new claims for benefits under .105(a). Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121 (Alaska 1995)







____________________________                                  






Harriet Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JAY P. AUNE employee / respondant; v. EASTWIND, INC.; v. QUALITY ASPHALT PAVING, INC., employers; and EAGLE PACIFIC INSURANCE CO; ALASKA NATIONAL INS. CO., insurer / petitioners; Case Nos. 199521891, 199811961; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of December, 2001.

                             

   _________________________________

      




   


Shirley A. DeBose, Clerk
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� 	8 AAC 45.092 (g) states, in pertinent part:


If there exists a medical dispute under [] AS 23.30.095(k),


the parties may file a


	(B.) stipulation signed by all parties agreeing


	(ii) that either the board or the board’s designee determine whether a dispute under AS 23.30.095(k) exists, and requesting the Board or the Board’s designee to exercise discretion under AS 23.30.095(k) and require an evaluation.


 


� See 2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW § 126.13[4] (Release No. 84, 2000) (footnotes omitted).





� See 2 ARTHUR LARSON & LEX K. LARSON, LARSON’S WORKERS’ COMPENSATION LAW § 124.01 (Release No. 84, 2000) (footnotes omitted).





� Dwight v. Humana Hospital, 876 P.2d 1114 (Alaska 1994).
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