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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

BEVERLY C. ALECK, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

DELVO PLASTICS,

                                                  Employer,

                                                   and 

CONTINENTAL INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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        FINAL

        DECISION AND ORDER

        AWCB Case No.  198102994
        AWCB Decision No. 01-0261

         Filed with AWCB Anchorage, Alaska

         on December 21, 2001

On November 7, 2001, in Anchorage, Alaska we heard the employee’s claim for additional permanent partial disability (PPD) benefits, medical benefits, transportation costs, and attorney fees and costs.  The employee was present and represented by Attorney Joseph A. Kalamarides.  Attorney Constance E. Livsey represented the employer and its insurer (the employer).  We closed the record at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to additional PPD benefits, past medical benefits of $1,393.04, continuing medical benefits, and reimbursement for transportation costs incurred when she attended an employer’s independent medical evaluation (EIME)?

2. Is the employee entitled to attorney fees and costs?


SUMMARY OF THE EVIDENCE

The employee punctured her left thumb with a stapler while at work on June 12, 1973.  (6/15/73 Report of Occupational Injury or Disease).  Bernard Drury, M.D., noted surgery was performed on the employee’s left thumb, on June 27, 1973, by Michael F. Hein, M.D.  (Dr. Drury’s 3/7/74 Report).  Dr. Drury identified a pre-existing, congenital vascular condition, observed acute symptomatology arising from it, and opined that her congenital condition was possibly aggravated by the staple incident.  (Dr. Drury’s 3/15/74 Report).  The employer accepted the claim and benefits were paid.


The employer paid medical and temporary total disability (TTD) benefits until the employee was determined medically stationary.  The employee’s average weekly wage was $252.50 and her compensation rate was $164.  (3/24/76 Corrected Final Compensation Report).  William Edwards, M.D., rated the employee’s left thumb 50% permanently partially impaired.  Dr. Edwards opined the employee’s injury “caused an arteriovenous fistula between the digital artery and adjacent veins which grew in size.”  He went on to write that while the employee’s condition was stable, “one cannot assure that it will remain so.”  (Dr. Edward’s 6/12/74 Report).  In a letter to the employer dated September 3, 1975, Dr. Edwards wrote that the employee’s condition remained fairly stable.


The employer paid scheduled permanent partial disability benefits (PPD), under former AS 23.30.190(a)(6)
, consistent with Dr. Edwards’ rating.  To determine the amount to which the employee was entitled for her injury, the employer multiplied the compensation rate of $164 by the 50% impairment of the thumb by 51 weeks to arrive at $4,182.  The insurer alternatively calculated the benefits by then multipling the 50% impairment of the thumb by the maximum allowed under section .190 ($5,200) to get $2,600.  Following the Court’s decision in Cesar v. Alaska Workmen’s Board, 383 P.2d 805 (Alaska 1963), which required payment of the lesser of the two amounts, the employer paid $2,600.


In his February 17, 1976 report, Dr. Edwards revised his assessment of the employee’s permanent impairment from 50% of her left thumb to 25% of her left upper extremity.  Dr. Edwards increased the employee’s impairment rating because of the increased aneurysms in her hand and arm.  On March 11, 1976, the employer paid additional scheduled PPD benefits in the amount of $2,860, to account for the increased impairment rating.  The employer used the maximum amount payable under section 190 at the time of the employee’s injury, which was $21,480 for a lost arm.  However, in 1975, the legislature increased the maximum amounts payable under AS 23.30.190.  The maximum amount available for a lost arm under the 1975 amendment was $43,680.


More recently, the employee began medical attention for her thumb from Michael Beirne, M.D. on March 31, 1994.  In his August 19, 1994 chart notes, Dr. Bierne noted the employee’s complaints included pressure on the left side of her chest, dizziness, and lightheadedness.  He prescribed a protective glove or cover for the employee’s left hand.  In  a letter dated October 24, 1995, Dr. Bierne referred the employee to Robert Lipke, M.D., to evaluate her current status and the change in permanent impairment to her arm..  Dr. Lipke recommended nerve conduction studies to rule out carpel tunnel syndrome on October 31, 1995.  However, the record does not indicate the studies were done.


On November 30, 1995, Gary Archer, M.D., the employee’s treating cardiologist, wrote that the employee suffered a “50% loss of function of [her] left upper extremity.”  He believed the increased impairment was due to the employee’s initial work accident.  (Dr. Archer’s 11/30/95 Physician’s Report).  Dr. Archer based his rating on “(1) physical exam reveals tenderness of hand to palpation, decreased use of fingers, hand, edema, (2) decreased motion, strength of upper and lower arm.”  Id.  He opined the employee suffered from the persistence of multiple arteriovenous fistulas leading to the progressive dysfunction of her left upper extremity that was initially caused by her work injury and subsequent surgery.  Dr. Archer submitted Physician’s Reports again on December 15, 1995, February 2, 1996 and August 5, 1996, all of which reiterated his findings.  Dr. Archer died in the summer of 1997.


The employee filed her application for adjustment of claim on November 28, 1995.  The employer denied the claim in its answer dated December 22, 1995. On July 30, 1996, the employer filed a petition to dismiss the employee’s claims, asserting that her claims were barred  under AS 23.30.105.  The employee answered the petition on August 6, 1995.  The  board heard the employer’s petition to dismiss on February 13, 1997.  On March 13, 1997, the board issued its decision and order granting dismissal based on its finding that the employee failed to file her claim within the time limits set by AS 23.30.105.  The Supreme Court reversed the board’s decision and remanded the case for a hearing on the merits.  Aleck v. Delvo Plastics, Inc., 972 P.2d 988 (Alaska 1999)


On May 17, 2000, Gregory Landry, M.D., evaluated the employee at the request of the employer (EIME).  Dr. Landry diagnosed the employee with congenital arteriovenous malformation which may require further treatment.  He concluded the employee’s vascular symptoms were not related to the thumb stapling incident in 1973.  He also did not believe the employee’s condition warranted any rating over the 25 percent upper extremity impairment rating she received in 1976 from Dr. Edwards.  Further, Dr. Landry rated the employee with a Class II impairment under the 1977 AMA Guide to the Evaluation of Permanent Impairment and attributed her disability to her congenital condition.  (Dr. Landry’s 5/17/00 Report.)


On March 13, 2001, the employee submitted to a board ordered second independent medical evaluation (SIME) conducted by D. Eugene Strandness, M.D.  He concluded the employee suffers from a congential arteriovenous malformation of the left hand involving the thumb that was temporarily agrravated by her injury.  Dr. Strandness opined the employee was stable six weeks after the surgery performed by Dr. Hein.  He further opined that 25% disability was adequate to cover the employee’s disability and did not suggest any further therapy.  (Dr. Strandness’s 3/14/01 Report.)


At the hearing, the employee made two arguments.  First, the employee argued that she is entitled to additional PPD benefits because the employer did not use the correct version of AS 23.30.190 to calculate PPD amount.  The employee relied on Hood v. State of Alaska, Workmen’s Compensation Board, 574 P.2d 811 (Alaska 1978).  In Hood the Alaska Supreme Court concluded that the statute in effect at the time of the employee’s condition is rated is applicable (emphasis added).  The employee also relises on Providence Wasington Insurance Company v. Grant, 693 P.2d 872 (Alaska 1985), because it overturned the calculation method for PPD benefits set out in Cesar. 

Because Dr. Edwards increaseed the employee’s disability rating to 25% of the arm on February 17, 1976, and the statutory maximum benefit for a lost arm was $43,680, the employee argued she should have been paid PPD benefits of $10,920.  The employee argued she is entitled to an additional $5,460 plus interest.  Alterntatively, the employee also argues she is entitled to an additional $11,480, because  Dr. Archer increased her disability rating to 50% for the upper left extremity due to her worsening condition. 

The employee testified and filed a handwritten list of medical expenses which have not been paid by the employer.  Visits to Dr. Archer totaled $773.04, to Dr. Lipke $125, to Dr. Bierne $175, and to Dr. Baskous $135, plus $85 for a protective glove.  Included with the list were copies of: 1) Diamond Diagnostic Services for various cardiology exams and testing performed from November 3, 1995 to February 4, 1997 with an unpaid balance of $773.04, 2) a bill of $125 for the October 31, 1995 visit to Dr. Lipke, 3) an Alaska Prosthetic & Orthotic Service invoice of $85 for orthopedic gloves dated October 13, 1994, 4) a copy of a drug prescription from Dr. Archer dated December 13, 1995 without a receipt, and 5) an Alaska Airlines passenger receipt for $50 for a travel reservation change fee. incurred when the employee attended the EIME.  She testified the medical exam took longer than expected and she missed her plane.  These bills total $1,033.04.  The employee also filed an affidavit of attorney fees and costs, which specified $8,837.50 in attorney time, $2,005.00 in legal assistant time, and $56.95 in costs, for a total of $10,899.45.


The employer argued that the employee is not entitled to further benefits.  The employer argued the employee raised an impermissible last minute legal theory to support  her claim.  The employer asserted the employee initially argued for an increase in her PPD rating, but instead argued at the hearing that the law was misapplied or a mathematical error occurred in her case.  The employer contended that the employee’s new legal theory for ther PPD claim is barred by AS 23.30.110(c).  The employer also argued that the employee was paid all PPD benefits due to her pursuant to section .190 as enacted at the time of the employee’s initial disability rating.   In support of its argument, the employer relied on AWCB v. Delaney, 615 P.2d 5 (Alaska 1980) and Arctic Structures v. Hardcastle, 660 P.2d 449 (Alaska 1983), which applied the holding of Hood, and held PPD is paid according to the statute in effect at the time of the employee’s intital rating.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Is the employee entitled to additional PPD, past medical costs, and continuing medical benefits?

A. PPD Benefits 


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.” For cases involving pre-existing conditions, an injury is compensable if it subtantially aggravated, accelerated, or combined with the condition so as to be a substantial factor of the employee’s disability or need for medical treatment.  See e.g., Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966), Fairbanks Northstar Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  

Applying the presumption of compensability is a three-step process. Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994), Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  The Alaska Supreme Court held that the presumption applies to any claim for compensation under the Alaska Workers’ Compensation Act, including issues of the work relationship of the original injury, or aggravations or accelerations of preexisting condition, or combining with pre-existing conditions.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981). Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Id., at 316.

We may look to medical evidence for claims based on highly technical medical considerations when reviewing the evidence to establish a preliminary link between employment and injury.  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In determining whether the preliminary link is established, the board considers only evidence that tends to establish the link and disregards competing evidence. Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  If the employee’s evidence establishes the preliminary link, we presume her injury is compensable, and the burden of producing contrary evidence shifts to the employer.  


We find, based on the medical evidence, the employee suffered from a staple injury while at work.  Dr. Edwards rated the employee’s left thumb 50% permanently impaired.  He opined the employee’s injury “caused an arteriovenous fistula between the digital artery and adjacent veins which grew in size” and while the employee’s condition was stable at the time, Dr. Edwards was uncertain it would remain so.  We also find Dr. Edwards increased the employee’s permanent impairment from 50% of her left thumb to 25% of her left upper extremity on February 17, 1976.  Dr. Edwards revised the employee’s impairment rating because of the increased aneurysms in her hand and arm.  We conclude this evidence supports a finding the employee’s condition was not medically stable when she was first rated.


On November 30, 1995, Dr. Archer, the employee’s then treating physician, opined the employee suffered an additional 25% disability to her left upper extremity from the impairment rated in 1976 caused by the original injury.  He further opined the employee suffered from the persistence of multiple arteriovenous fistulas leading to the progressive dysfunction of her left upper extremity that was initially caused by her work injury and subsequent surgery.

We find Dr. Archer’s medical records are admissible over the employer’s objection.  We find Dr. Archer’s medical reports and records qualify as a hearsay exception under Rule 804(b)(5), because  Dr. Archer is clearly “unavailable,” as he is deceased.  Jensen v. Dames & Moore, AWCB Decision No. 00-0198 (September 14, 2000).  See also, Brown-Kinard v. Key Services Corp., AWCB Decision No. 00-0190 (August 31, 2000).  We conclude Dr. Edward’s June 12, 1974 and February 17, 1976 reports in combination with Dr. Archer’s November 30, 1995 report establishes the preliminary link between the employee’s lack of medical stability with increasing disability to her employment.  Thus, we conclude the presumption of compensability has attached to the employee claim for additional PPD benefits.

Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, supra.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related injury or disability; or (2) eliminating all reasonable possibilities that the injury is work‑related.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


We find the employer’s physician, Dr. Landry, concluded the employee’s vascular symptoms were not related to the 1973 thumb stapling incident.  He opined the employee’s condition did not warrant any rating over and above the 25% upper extremity impairment rating she received in 1976, and for which she received payment.  We also find the SIME physician, Dr. Strandness, concluded the employee suffered from a congential arteriovenous malformation of the left hand involving the thumb that was only temporarily agrravated by her injury.  Dr. Strandness opined the employee was stable within six weeks after the surgery performed by Dr. Hein.  Like Dr. Landry, Dr. Strandness further opined that the 25% disability of  her left upper extremity rating was adequate to cover the employee’s disability.
We find the employer presented substantial evidence to overcome the presumption of compensability that the employee’s disability rating is 50% of her left upper extremity.  Because the employer has rebutted the presumption, we review the record as a whole to determine whether the employee has proved, by a preponderance of the evidence, that she is entitled to an increased disability rating.  In this third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence.  Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the preponderance of the evidence demonstrates that the employee is not entitled to an increase in her disability rating for her left upper extremity.  In making this decision, we rely heavily on the opinion of the SIME physician, Dr. Strandness.  Dr. Strandness concluded the employee suffered from a congential arteriovenous malformation of the left hand involving the thumb, that was temporarily aggravated by her injury.  He further opined the employee was stable six weeks after the surgery performed by Dr. Hein.  He further opined that 25% left upper extremity disability rating by Dr. Edwards in 1976 gave the employee was adequate.  Moreover, Dr. Landry diagnosed the employee with congenital arteriovenous malformation which may require further treatment.  However, he concluded the employee’s vascular symptoms were not related to her 1973 stapling accident.


Even assuming the employee was entitled to a 25% increase in her left upper extremity rating, she would not be entitled to a recalculation of her PPD benefits.  Grant, 693 P.2d 872, overruled Cesar, 383 P.2d 805, requiring the larger of the two calculated amounts be used as the PPD benefit.  However Suh v. Pingo Corp., 736 P.2d 342 (Alaska 1987) clarified the applicability of the Grant decision by holding that Grant was not retroactive to claimants who received compensation prior to the date of decision, and had not preserved on appeal the method of calculating PPD benefits.  In reviewing the record before us, we find that the employee did not appeal the method of calculating PPD benefits when she received PPD benefits in 1974 or 1976.  Therefore, we find the employee is not entitled to a recalculation of PPD benefits under Grant and Suh.


The employee also argued she is entitled to an additional $5,460 based on  Hood v. State of Alaska, Workmen’s Compensation Board, 574 P.2d 811 (Alaska 1978), which concluded the applicable statute is the one in effect at the time when the employee’s condition is rated as required by AS 23.30.172.
  See e.g., Delaney, supra.  At the time of the employee’s 1976 rating from Dr. Edwards, amendments to AS 23.30.190 changed the maximum PPD amount allowable for an arm to $43,680.  We find the holding in Hood is applicable to this case.  


Although the employer argued it correctly paid the employee additional PPD benefit when it referred back to the $21,480 scheduled maximum, used during the employee’s first rating in 1974, we find the plain wording of AS 23.30.172 required temporary and permanent disability benefits be calculated at the benefit rates in existance at the time the benefit is due.  Therefore, we find the scheduled maximum rate of $43,680 should have been used to calculate the employee’s PPD benefit amount in 1976.

B. Statute of Limitation defense  


AS 23.30.105 (a), as written in 1976, stated:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.   


A “claim” is a written application for benefits, not a general right to compensation.  Jonathon v. Doyon Drilling Inc., 890 P.2d 1121, 1124 (Alaska 1995).  The purpose of AS 23.30.105 is to protect an employer from claims too old to be adequately investigated and defended.  Morrison-Knudsen Co. v. Vereen, 414 P.2d 536 (Alaska 1966).  Professor Larson’s treatise offers a similar policy rationale for barring the unlimited review of claims in perpetuity:  “Any attempt to reopen a case based on an injury ten or fifteen years old must necessarily encounter awkward problems of proof, because of the long delay and the difficulty of determining the relationship between some ancient injury and a present aggravated disability.”  8 A. Larson and L. Larson, Worker’s Compensation Law, § 131.01 (2000).  We have also recognized such evidentiary problems as a reason for time barring claims.  See Pride v. Swank Construction, AWCB Decision No. 93-0277 (October 29, 1993).  We find the problems identified by Professor Larson and our Court exist in the case before us.  


We find an additional PPD payment of $2,860 was made to the employee on March 11, 1976, without an award to account for the increased disability of her left upper extremity.  We also find the employee had until March 10, 1978 to file a claim for a recalculation of her PPD benefit.  However, in this case problems of proof or the employer’s inability to adequately investigate facts after a delay of 25 years does not exist because the employee’s argument is based the employer’s failure to apply the law correctly, specifically to use the maximum scheduled compensation rate in 1976, and not on any additional facts.  Therefore, we find the delay has not prejudiced the employer’s ability to investigate the employee’s claim.  Further, we find the purpose of section .105(a) is not served by denying the employee’s claim.  Therefore, we conclude the employee’s alternative argument for additional PPD benefits is not barred by AS 23.30.105   Accordingly, the employee’s claim for additional PPD benefits is granted.  We will order the employer to pay the employee $5,460 in additional PPD.

C. Interest


Finally, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation is due.  The Alaska Supreme Court has also held that an employee is entitled to interest on workers’ compensation benefits in recognition of the time value of the money.  See, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  The employee is entitled to interest from the employer on all benefits ordered in this decision. 

D. Medical Benefits and transportation expenses 


AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....


8 AAC 45.082(d) provides in pertinent part:  

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel." 


Medical benefits are "compensation" for purposes of AS 23.30.155.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  The presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits.  Municipality of Anchorage v. Carter, 818 P.2d, 661, 665 (Alaska 1991). Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).  In this case, the unreimbursed medical treatment was provided by Drs  Archer, Lipke, Beirne, and Baskous.  Based on the medical reports, we find the record contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee.  Dr. Archer opined the employee suffered from the persistence of multiple arteriovenous fistulas leading to the progressive dysfunction of her left upper extremity that was initially caused by her work injury and subsequent surgery.


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96.  Dr. Landry, the employer’s physician, diagnosed the employee with congenital arteriovenous malformation which may require further treatment.  However, he further opined the employee’s current vascular symptoms were not attributable to her 1973 stapling accident.  We find Dr. Landry’s opinion substantial evidence rebutting the presumption of compensability of the employee's reimbursement of past medical treatment and onoing medical treatment. 


With the presumption of compensability rebutted, the employee now must prove all the elements of her claim by a preponderance of the evidence. We have weighed the evidence presented in the medical records.  We find the preponderance of the evidence demonstrates that her current symptoms and medical treatment are not work related, but instead are caused by her congential arteriovenous condition.  We rely heavily on Dr. Strandness, the SIME physician’s opinion that the employee’s congential arteriovenous condition was only temporarily agrravated by her 1973 injury.  Dr. Strandness opined the employee was stable six weeks after the surgery performed by Dr. Hein.


In this case, the employee provided testimony, and filed with the board a handwritten list of medical expenses not paid by the employer.  It listed visits to Dr. Archer of $773.04, Dr. Lipke of $125, Dr. Bierne of $175, and Dr. Baskous of $135, plus $85 for a protective glove.  However, the record contains only copies of the following medical bills: 1) Diamond Diagnostic Services for various cardiology exams and testing performed from November 3, 1995 to February 4, 1997 with an unpaid balance of $773.04, 2) a bill of $125 for the October 31, 1995 visit to Dr. Lipke, 3) an Alaska Prosthetic & Orthotic Service invoice of $85 for orthopedic gloves dated October 13, 1994.  These bills total $983.04.  Based on Drs. Landry and Strandness’ medical opinions, we must conclude her medical costs are not compensable under AS 23.30.095(a).


With respect to the Alaska Airlines passenger receipt for $50 for a travel reservation change fee, the employee testified the employer’s medical exam took longer than expected.  She missed her scheduled flight as a result and paid the change fee, so that she could return to Alaska. An employer has the right to have an injured worker medically evaluated.  AS 23.30.095(e).  Travel expenses and costs associated with attending an EIME are paid by the employer.  Based on the employee’s testimony, her reason for missing her scheduled flight was caused by the employer’s medical evaluation.  Therefore, the employee is entitled to reimbursement of the change fee, with interest.  Accordingly, we will deny and dismiss the employee's claim for reimbursement of her medical costs.  We grant the employee’s claim for reimbursement of travel costs associated with attending the EIME, plus interest. 

II. Attorney’s fees and Costs


We find the employee’s attorney has successfully prosecuted a portion of employee’s claims, although he did not entirely prevail on the maximum amount of PPD and the medical benefits requested.  We find the employer failed to pay compensation that was due and resisted the employee’s claims.  AS 23.30.145(b) states, in pertinent part:

If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted an affidavit detailing and explaining his fees.  He affied that he spent 35.35 hours and his paralegal spent 20.05 hours working on this claim. We find Attorney Kalamarides charges $250 per hour and his paralegal charges $100.00 per hour. 


We find the employee’s counsel was instrumental in obtaining some of the benefits sought.  We find this matter was complex, and involved legal issues that required extensive legal research.
 The Court has instructed the Board it may consider the contingent nature of fees and the likelihood of success on the merits.  Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  We will award the employee’s attorney and paralegal an hourly fee of $250 and $100, respectively, as requested.  We find these rates, and the amount of time expended by each performing the services described, are reasonable.  Accordingly, the employer is ordered to pay the employee’s attorney $10,842.50 for attorney and paralegal services.


The employee also seeks to recoup legal costs (other than paralegal services) spent in the litigation of this claim. Based on Attorney Kalamarides’s Affidavit, the total amount of legal costs sought by the employee is $56.95  We find this amount was reasonable and necessary for the litigation of the employee’s claim, and we award this amount in legal costs.


ORDER

1. The employer shall pay the employee additional PPD benefits in the amount of $5,460, with interest thereon.

2. The employer shall reimburse the employee in the amount of $50, with interest thereon, for travel costs incurred while attending the EIME.

3. The employer shall pay to the employee’s attorney, Mr. Kalamarides, fees and costs in the total amount of $10,899.45

4. The employee’s claim for reimbursement of medical costs and continuing medical benefits is denied.


Dated at Anchorage, Alaska this  21st day of December, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Cecilia LaCara, Designated Chairperson

Partial Dissent by Board Member Valerie Baffone


I concur with the decision as ordered in numbers 1 - 3 above. However, I respectfully dissent from the majority’s decision to deny the employee’s future medical benefits.  I would not foreclose the ability of the employee to submit future medical costs that may be related to her 1973 injury at a later date.







____________________________                                






Valerie Baffone, Member

Partial Dissent by Board Member Phil Ulmer:


I concur with the decision as ordered in numbers 2 - 4 above.  Like my colleagues on the panel, I find the scheduled maximum rate of $43,680 should have been used to calculate the employee’s increased PPD benefit in 1976.  However based on the record, I would find the employee did not file a claim within two years after the date of the last payment of PPD benefits as required by AS 23.30.105.  I would conclude the employee’s claim for additional PPD benefits is barred under AS 23.30.105 because she failed to file a claim requesting a recalculation of her PPD benefit by March 11, 1978.   I believe the intent of section .190, to protect employers from old claims, is not served by making the distinction that no evidentiary problems exist in this case.  Therefore, I would deny the employee’s claim for additional PPD benefits.  







____________________________                                  






Phil Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BEVERLY C. ALECK employee / applicant; v. DELVO PLASTICS, employer; CONTINENTAL INSURANCE COMPANY, insurer / defendants; Case No. 198102994; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  21st  day of December, 2001.

                             

   _________________________________

      





        Shirley A. DeBose, Clerk
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� Former AS 23.30.190(a)(6) provided:


(a)  In the case of disability partial in character but permanent in quality the compensation is 66 2/3 percent of the injured employee’s average weekly wages in addition to compensation for temporary total diability or temporary partial diability paid in accordance with section 185 or 200 of this chapter, respectively, and shall be paid to the employee as follows:


…





(6)  thumb lost, 51 weeks of compensation, not to exceed $5,200…


� Former AS 23.30.172 read:


“Benefits for temporary and permanent disability shall be calculated under this chapter according to currently existing benefits rates regardless of the benefit rates in existence at the time of the injury, unless this calculation would cause a decrease in the actual benefits receviable.


AS 23.30.172 effective May 4, 1974 was later repealed August 31, 1977.
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