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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

TIMOTHY D. DENUPTIIS, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

UNOCAL CORPORATION,

(Self-Insured),

                                                  Employer,

                                                             Pettioner.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199618996
        AWCB Decision No. 00-0070 

         Filed with AWCB Anchorage, Alaska

         On April  12, 2000


We heard the employer’s request for reimbursement under AS 23.30.250(b) on remand from the Superior Court at Anchorage, Alaska on March 22, 2000.  Attorney Joseph Kalamarides represents the employee.  Attorney Richard Wagg represents the employer.  After a brief teleconference, the employer submitted an amended affidavit of attorney’s fees and costs separating fees at the Board and Superior Court on April 6, 2000.  The employee advised the Chairman telephonically that his affidavit include no fees for Superior Court work.  We closed the record on April 11, 2000 when we first met after the employer’s revised affidavit was filed.  


ISSUE

Whether to order the employee to reimburse the costs of all benefits obtained for knowingly making a false or misleading statement or representation in obtaining benefits.  


EVIDENCE SUMMARY

We incorporate by reference the facts as detailed in our prior decisions:  DeNuptiis v. Unocal, AWCB Decision Nos. 98-0030 (February 10, 1998) (DeNuptiis I);  98-0189 (July 22, 1998) (DeNuptiis II);  and 98-0214 (August 13, 1998) (DeNuptiis III).  we approved the employee's attorney's fee agreement for his defense of this petition for reimbursement.  In DeNuptiis I we approved the employee's attorney's fee agreement for his defense of the employer’s petition for reimbursement.  In DeNuptiis II we denied the employer’s petition for reimbursement;  we found the proper standard of review to prove fraud to be a “clear and convincing” standard, not a “preponderance of evidence” standard.  


The employer appealed to the Superior Court.  In Unocal v. DeNuptiis, 3AN 98-7673 Civ. (Alaska Super., October 7, 1999) (Unocal I), the Honorable Karen Hunt reversed and remanded the case to the Board.  Judge Hunt concluded the proper standard of proof to be the “preponderance of the evidence” standard.  “Denuptiis’ argument is misplaced, nothing inherent in subsection [250](b) requires the imposition of a standard of proof higher than preponderance.”  (Id. at 11).  


The entire salient facts are detailed in depth in DeNuptiis II.  Nonetheless, a brief summation is in order.  The employee injured his neck on September 5, 1996, during a safety drill on an oil platform in Cook Inlet.  The employee received temporary total disability (TTD) benefits for the following periods of time:  September 9, 1996 to October 13, 1996;  December 13, 1996 to December 15, 1996;  and from May 12, 1997 to October 19, 1997.j  (DeNuptiis II at 1 - 2).  In May of 1997 the employee presented to his treating chiropractor, Mark C. Kufel, D.C., with increased neck pain complaints and presented with his neck in a “cock-robin” position, or dramatically tilted to the right.  The employee consistently reported difficulty holding his head upright.  (Id. at 4).  


The employer's adjuster, Patty MacKay, testified she decided to hire a private investigator to provide video surveillance of the employee on May 14, 1997, after observing the employee present with his neck "cocked" dramatically to the right on April 30, 1997.   Ms. MacKay hired Ronald A. Pickett to provide video surveillance of the employee.  


Exhibit 1 to Mr. Pickett's deposition are his investigative reports to the employer.  Video surveillance showing the employee's movements were obtained by Mr. Pickett on May 28, 1997, June 5, 1997, June 7, 1997, September 24, 1997, September 26, 1997, October 3, 1997, October 21, 1997, and October 23, 1997.  The majority of the surveillance video shows the employee coming and going to his various medical appointments, both driving and walking.  The video shows the employee walking and driving with varying neck postures; sometimes erect, sometimes "cocked" to the right, and varying walking gates.  The June 7, 1997 and October 23, 1997 videos show the employee more active, shopping at a garage sale and negotiating the sale of a car, and loading a large television into his car.  The other dates primarily only show the employee walking or driving.  (Id. at 6).  


Ms. MacKay also testified at the June 23, 1998 hearing that throughout the surveillance period, she did not controvert the employee's continuing TTD or medical benefits because no doctor treating the employee, including the employer's physician, Ronald Brockman, D.O., would release the employee to return to work.  Both Dr. Brockman and the employee's treating physician, J. Michael James, M.D., observed the surveillance video and continued the employee's work restrictions.  


On August 29, 1997 the employer videotaped the employee’s deposition.  Throughout virtually the entire 91 minute video, the employee sat with his head down and forward to the right side in a pronounced "cocked" position.  He testified regarding the progressive worsening of his neck condition,  his inability to keep his head straight, other complications with his condition, and his physical therapy regime.  (Id. at 7 - 9).  


Barri Banana, Tammi Lindsey, and Sheila DeNuptiis (the employee’s spouse) all testified at the June 23, 1998 hearing.  In general they all testified regarding their observations of the employee with “cocked” neck positions, and his progressive improvement over time.  All testified that the employee is a hard worker and very honest.   Mrs. DeNuptiis testified that the employee would have good days and bad days, and that in particular, the date of his video deposition, the employee was very stressed, and didn’t sleep well, which made his neck position much worse.  (Id. at 9 - 10).  


Dr. Kufel, and J. Michael James, M.D. (the employee’s physician), were shown the surveillance video of the employee.  At their depositions, both doctors testified the employee’s presentation while under surveillance was not how he presented when seeking treatment, but similar to how he presented at his video deposition.  (Id. at 12 - 18).  Dr. James commented:  



Well I very infrequently will use the term malingering.  That's kind of a hard -- it's a legal term rather than a medical term.  Symptom magnification is a medical term.  In symptom magnification, one usually has some consistent absence of activity or presentation. 


When you see an individual with inconsistent presentation, then when they present to you with this impairment, then it has to be a volitional act, doesn't it? . . . I'm using some logic.  Therefore, on that basis I have only to say this gentleman is malingering rather than it being symptom magnification.

(Id. at 18)


At the request of the employer, Ronald Brockman, D.O., examined the employee on July 11, 1997.  In his report of the same day, Dr. Brockman noted in pertinent part:  “Based on today’s examination, which was significantly compromised by pain behavior, I feel the claimant is not able to return to his job at this time.”  At his June 1, 1998 deposition Dr. Brockman testified:



Q.
It appears from reviewing this October 10th report that your opinion as to the release to work for Mr. DeNuptiis has changed from your July report, where you indicated he was not released, to the current report where you indicated he is released to unrestricted work as of June 7th, 1997.  Why did your opinion change?



A.
In the surveillance video -- I believe it was dated June 7th, '97 -- it appeared that he wasn't having the problems that he appeared to have when I did my examination.  



Q.
And how is it that you selected the June 7th, 1997 date as the date for his work release?



A.
That's when it appeared he was doing well enough to return to work.  



Q.
Given the additional information that you were provided in the form of the videotapes, would you then retract the statements in your July 11, 1997 report about his ability to work?



A.
Yes.



Q.
In what way?



A.
He obviously didn't need it.



Q.
And as of when do you feel that he would not have needed that care?



A.
I was basing it on the date of the video. 



Q.
When you reviewed the video, did you see more than one day on the evaluation?



A.
I believe I did.



Q.
And at any time during the course of your observation of the video did you see a condition that appeared to be the same as he presented to you in your clinic?



A.
There were times when he appeared that way, yes.  . . . . 



Q.
Based on the -- actually, based upon the abilities that he demonstrated in the video, the surveillance video, would you have recommended any kind of medical care for him when you saw him in July?



A.
No I would not.

(Id. at 21 - 22).


On referral from Dr. James, the employee began biofeedback therapy with Jeanette Lawson.  She testified at her February 11, 1998 deposition that the employee presented for therapy sessions with his head “cocked” as it appears in his video deposition. She also testified that all 10 times she treated him, his biofeedback measurements showed “spikes” which corroborated his complaints of neck pain.  (Id. at 23).  


On referral from Dr. James, Luci Bennett provided physical therapy for the employee.  She provided 43 physical therapy sessions between May 21, 1997 and November 6, 1997.  Ms. Bennett also noted discrepancies between the employee’s presentation for treatment and the surveillance video.  (Id. at 23 - 26).  Ms. Bennett believed the employee may have exaggerated his cervical pain symptoms.  


In DeNuptiis II at 29, we summarized the employer’s arguments as follows:


The employer argues we should order the employee to repay all benefits fraudulently obtained, including its attorney's fees and investigative costs.  The employer relies on what it considers to be drastically different presentations the employee showed in the surveillance video, versus his deposition video and presentation to his medical providers.   The employer asserts that the employee's doctors, Drs. Kufel and James, and the employer's doctor, Dr. Brockman, all confirm that their recommended courses in treatment would be different or not necessary had the employee presented to them as he did in the surveillance video.  The employer asserts no physiological explanation for the contrasting presentations exists.  It asserts the employee was malingering.


In addition, the employer argues that pursuant to the partial dissent in DeNuptiis II, a majority of the panel has already decided that under a preponderance of the evidence standard, it would have granted the employer’s §250 petition for reimbursement of benefits paid including investigative and attorney's costs and fees.  The employer seeks reimbursement of all benefits paid after June 7, 1997, the date it began its video surveillance which showed normal neck posture.  The employer seeks reimbursement of the following expenses it has paid or incurred:   TTD -- $13,500.00;  Medical benefits -- $10,640;  Investigations -- $3,109.45; and an Employer’s Independent Medical Evaluation -- $1,320.00.  In addition the employer has incurred a total of $42,311.73 in legal fees and costs.  At the request of the Chairman, the employer an additional affidavit excluding any time or work spent at the Superior Court.  The total attorney’s fees and legal costs the employer incurred at the Board level is $29,685.35.  The total reimbursement sought is $70,881.18;  the total excluding appellate costs is $58,254.80.  


In DeNuptiis II at 29 - 30, we summarized the employer’s arguments as follows:
  


The employee argues the only evidence the employer has to support it's §250 claim is the comparison between the surveillance and deposition videos.  The employee asserts this is insufficient to prove the elements of  §250, and the employer's petition for reimbursement must be dismissed.  He asserts the employer "set him up" -- the employee had little time loss prior to May 12, 1997, prior to the employer's surveillance plans had been laid.  Furthermore, the employer possessed what it considered to be the most convincing video footage on June 7, 1997, yet it paid time loss benefits and did not did not controvert until November, 1997.


In addition, the employee urges us to exercise extreme caution when relying on video surveillance.  The employee reminds us that both Drs. James and Brockman viewed the initial surveillance footage and still did not release the employee to return to work.  Further, the employee had objective proof of his neck ailment as evidenced by his positive biofeedback readings which show muscle spasms, and his MRI shows a herniated disc.  The employee also argues that AS 23.30.250(b) is unconstitutional.
   The employee claims attorney’s fees and costs totaling $15,099.49.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.250, effective September 4, 1995, states in pertinent part:



(a)  A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; . . . . is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 -- 11.46.150.



(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


We have been directed by the Superior Court to apply the “preponderance of the evidence” standard in this case.  After considering all the evidence, we conclude the employer has proven, by a preponderance of the evidence, that the employee violated AS 23.30.250(a).  We find that the employee, on numerous occasions, misrepresented his condition at his video deposition.  We also find the employee misrepresented his neck condition to all of his medical providers and the employer’s physician.  We find these misrepresentations were false and misleading statements.  We find these misrepresentations were made for the purpose of obtaining time-loss benefits and medical benefits under the Workers’ Compensation Act.  Having so found, we now must examine reimbursement.  We find the language of §250, “shall,” is mandatory in nature.  Accordingly, we must conclude the employer is entitled to full reimbursement.  


The employer only seeks reimbursement from June 7, 1997, the date it first documented the employee’s neck condition was significantly better then he reported to his physicians.  Judge Hunt concluded at 10 in Unocal I:  “Therefore the legislative history supports the interpretation that subsection (b) is a civil remedial provision.”  We find that to order reimbursement for any benefits prior to the misrepresentation would be penal in nature.  Accordingly, we conclude the employer is entitled to reimbursement from June 7, 1997 forward.


Regarding the employer’s attorney’s fees and costs while at the Superior Court, we find the employer must seek attorney’s fees from that forum.  Obviously, the employer was required to appeal to the Superior Court to get the standard of proof changed from “clear and convincing” to “a preponderance of evidence” standard.  Nonetheless, we are hesitant to overstep our boundaries and, in essence, award attorney’s fees for the employer’s successful appeal to Superior Court.  Should the Superior Court instruct us differently, we reserve jurisdiction to award the employee additional fees in Superior Court (an additional $12,626.38).  


In conclusion, we find the employee has obtained compensation and medical treatment by knowingly making false and misleading statements.  We conclude the employee shall reimburse the employer $58,254.80 in benefits obtained and reasonable costs in obtaining this order.  


ORDER

The employee knowing made false and misleading statements to obtain benefits.  The employee shall reimburse the employer a total of $58,254.80 in benefits obtained and for reasonable costs in obtaining this order. 

Dated at Anchorage, Alaska this 12 day of April, 2000.





          ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






John Abshire, Member







____________________________                                  






S. T. Hagedorn, Member

DISSENT OF DESIGNATED CHAIRMAN JACQUOT


I respectfully dissent from the majority.  As we found in DeNuptiis II, numerous factors support the employee’s complaints and presentation.  Ms. Lawson, documented spasms with her biofeedback readings. Furthermore, Dr. Kufel testified the employee presented with his neck in different positions over time;  just as he appeared in the surveillance video on various days.  I find the fact that neither Dr. Brockman or Dr. James would release the employee to work after viewing the videos in June or July supports the employee’s complaints.  Neither doctor would release the employee to work until November of 1997. 


Furthermore, Mrs. DeNuptiis’, Ms. Lindsey’s, and Ms. Banana’s testimony corroborated the employee’s complaints and progress. Mrs. DeNuptiis testified that her husband's neck pain was particularly bad on his deposition day because he was tense, stressed and nervous, which aggravated his neck condition.  


I would conclude the employer failed to prove by even a preponderance of the evidence that the employee violated §250(a), and would deny and dismiss the employer's request for reimbursement under §250(b) of costs and benefits.  Furthermore, I recognize the preponderance of the evidence standard is the “law of this case.”  However, based on the rationale detailed in DeNuptiis II at 30 – 35, I find the “clear and convincing” standard when evaluating a §250(b) petition should be used in this and other cases.  The consequences, as evidenced by the majority’s decision, are likely to be financially devastating – in the present case, the employee’s exposure, including his private agreement with Mr. Kalamarides is $85,980.67.  I would demand a higher standard of proof.  







____________________________                                






Darryl Jacquot,






     Designated Chairman

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TIMOTHY D. DENUPTIIS employee / respondant; v. UNOCAL CORPORATION, Self-Insured employer / petitioner; Case No. 199618996; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  12, day of April, 2000.

                             

   _________________________________

      




Brady D. Jackson III, Clerk

�








� We have omitted the employer’s and employee’s arguments regarding which burden of proof applies.


� The employee raises this argument to preserve it for appeal purposes, and did not request we rule on it.  


� In DeNuptiis I, the Board authorized a separate fee agreement between the employee and Mr. Kalamarides, not contingent based. 
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