KAREN C. RHODES-JOHNSON  v. ANCHORAGE, MUNICIPALITY OF (PD)

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

KAREN C. RHODES-JOHNSON, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

ANCHORAGE, MUNICIPALITY OF ,

ANCHORAGE POLICE DEPARTMENT,

(Self-insured)                            Employer,

                                                           Defendant.

)
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)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          DECISION AND ORDER

        AWCB Case No.  199415213
        AWCB Decision No. 00-0071 

         Filed in  Anchorage, Alaska

         on April  13, 2000.


We heard the parties' stipulated request for an award of attorney fees and costs, and the dismissal of  the employee’s claim of a frivolous and unfair controversion, on the basis of the written record, in Anchorage Alaska on April 12, 2000.  Attorney Chancy Croft represented the employee.  Attorney Shelby L. Nuenke-Davison represented the Municipality of Anchorage (employer).  We closed the record when we met to consider the stipulation on April 12, 2000.


ISSUES
1. Shall we approve the parties request to award stipulated attorney fees and 

costs under AS 23.30.145?


2.
Shall we dismiss the employee’s claim of a frivolous and unfair controversion under AS 23.30.155(o)?

SUMMARY OF THE EVIDENCE


While working as a police officer for the employer on June 2, 1994, the employee was injured when she was thrown to the ground three times during knife attack defense training.  The employer accepted the employee’s claim and paid compensation benefits and medical expenses.  The employee later requested an eligibility evaluation for reemployment benefits, but the Rehabilitation Benefits Administrator’s (RBA) Designee determined the employee was not eligible for reemployment benefits.  The employee has pursued a career in private investigations.


Alexander Baskous, M.D., provided the employee’s primary care following her injury.  Dr. Baskous referred the employee to Lawrence C. Dempsey, M.D., for two surgical procedures.  Dr. Baskous provided the employee’s post-operative care.


The employee then consulted Gary L. Child, D.O., regarding a Fen-Phen weight-loss management program, and her work injuries.  There are four medical reports and accompanying chart notes in the record from Dr. Child, from 1996 through 1998.  The first records were for an appointment on August 7, 1996.  In his notes for that visit, Dr. Child stated in part:


Karen is here today for follow-up of an injury that occurred to her in 1994.  She had cervical fusion by Dr. Dempsey, but she has been having some recurring symptoms and it is difficult for her to get back in to see Dr. Dempsey, so she came in with her complaints today.


Her regular primary care physician refused to do any neck x-rays for follow-up despite her increased symptomatology of discomfort in her right arm, numbness and tingling for the last month.


Dr. Child referred the employee to Louis L. Kralick, M.D.  After meeting with Employee, Dr. Kralick recommended she “undergo a complete C-spine film series . . . and . . . cervical CT myelography for further diagnostic workup in the hopes that a structural lesion can be identified to account for her present complaints.  Dr. Kralick’s letter to Dr. Child at 2 (July 1, 1997).


On February 5, 1999, the employer’s independent medical examiner (EIME), Ilmar Soot, M.D., performed a medical records review.  Dr. Soot opined Employee’s need for continuing medical treatment was related solely to a degenerative back condition, and was not related to her June 2, 1994 industrial injury.  On February 12, 1999, relying on Dr. Soot’s opinion, the employer filed a Controversion Notice and denied Employee’s continuing medical care for her neck and lumbar problems.

In his March  9, 1999 letter, Dr. Baskous stated in part:


Karen sustained work-related injuries which necessitated neck and back surgery in 1994.  Recently she has had a flare of symptoms in both her neck and her back which have required further evaluation and treatment.  At this point it looks more probable than not that these problems are related to her work injury as a substantial factor.


On June 11, 1999, the employee filed a Workers’ Compensation Claim and requested a second independent medical examination (SIME), attorney fees, and legal costs.  On June 25, 1999, the employer filed its Answer and denied the employee’s claim.  In AWCB Decision No. 99-0204 (October 6, 1999), we ordered an SIME with Douglas Smith, M.D.  In Dr. Smith’s January 20, 2000 SIME report, he determined that the employee’s cervical condition is unrelated to her work injury, and that her work-related lumbar injury would benefit from no other treatment than continuing her exercise regimen. 


A Prehearing Conference Summary dated February 14, 2000 identified frivolous and unfair controversion, attorney fees, and legal costs as issues in dispute.  The summary reflected the board designee set these issues for hearing on  April 12, 2000.  


The parties filed a Stipulation for the payment of attorney fees, dated April 4, 2000.  The stipulation indicated the parties agreed the employer had medical evidence to support its controversion of the claim, that its controversion was not frivolous or unfair under AS 23.30.155(o), and that the parties agreed to the dismissal of that issue.  The parties agreed the employee was partially successful in the pursuit of her claim, and prevailed in her request for an SIME examination.  In the stipulation, the parties also agreed employee’s attorney is entitled to reasonable attorney fees and costs of $3,608.50 under AS 23.30.145(b), and requested an order pursuant to AS 23.30.260 awarding those fees and costs.  In response to this request, we set this matter for a hearing on the basis of the written record on April 12, 2000.     


As the parties requested, we will consider the joint stipulation as a basis for resolving the remaining disputes in this claim.  In accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d 156 (Alaska 1994), we here issue an order based on the stipulation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
PETITION TO SETTLE BY STIPULATION 


AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


Our regulations at 8 AAC 45.050(f) provides, in part:



(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. . . .  



(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim, only with our approval.  In this case the parties have filed a written stipulation to resolve several disputes, including the employee’s claim for attorney fees.  We interpret 8 AAC 45.050(f)(1) to authorize the award of benefits and the dismissal of claims or parties, based on the stipulation of the parties.  See, Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999).  We note the employee is not specifically waiving any compensation or medical benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.  Accordingly, we will consider this stipulation under 8 AAC 45.050(f)(1). 


Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to resolve the remaining issue in this claim, and issue an order in accord with 8 AAC 45.050(f), AS 23.30.260, and AS 23.30.145(b).  This order will bind the parties to the terms of the stipulations contained in their joint petition, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d at 161.  See Garrison v. Personnel Plus, Inc., AWCB Decision No. 99-0204 (October 6, 1999).  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130. 


II.
AWARD OF ATTORNEY FEES AND COSTS

AS 23.30.145(b) provides, in part:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

            We find the payment of the benefits claimed by the employee, was resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of attorney's fee under subsection AS 23.30.145(b).  The employer eventually paid the employee certain claimed benefits.  Consequently, we can award fees and costs under subsection AS 23.30.145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978);  Childs 860 P2d at 1190.


Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  


In light of these legal principals, we have examined the record of this case, and the written stipulation of fees.  Having considered the nature, length, and complexity of the services performed; the resistance of the employer, as well as the benefits resulting from the services obtained, we find the fees claimed were reasonable for the partially successful prosecution of this claim.  Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).  We will award the employee total fees of $3,608.50 in reasonable attorney fees and costs under AS 23.30.145(b). 


III.  FRIVOLOUS OR UNFAIR CONTROVERSION

AS 23.30.155(o) provides:


The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


The Alaska Supreme Court held in Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992) that an employer must have specific evidence for a good faith controversion:  


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Id. at 358.  


We have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).  Waddell v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0095 (April 17, 1998);  Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).  We consistently require an employer or insurer to have specific evidence on which to base a controversion.  See, e.g., Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997).


In this case, the employer’s controversion was based on the opinion of Dr. Smoot, who found the employee’s cervical and lumbar problems to be the result of a degenerative spinal condition, and not related to her work.  We find, and in the stipulation the parties agree, this is substantial evidence to support the controversion. We find the employer's controversion to be reasonable and made in good faith, and not frivolous or unfair.  We conclude the employee's claim that the controversion was frivolous and unfair should be denied and dismissed.  


ORDER

1.
The employer shall pay the employee reasonable attorney reasonable fees and costs  in the amount of $3,608.50 under AS 23.30.145(b).


2.
The employee’s claim that the employer’s controversion was frivolous and unfair under AS 23.30.155(o) is denied and dismissed. 


Dated at Anchorage, Alaska this 13th day of April, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman







____________________________                                






Philip E. Ulmer, Member







____________________________                                  






John A. Abshire, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of KAREN C. RHODES-JOHNSON employee / applicant v. MUNICIPALITY OF ANCHORAGE POLICE DEPARTMENT, (Self-insured) employer / defendant; Case No. 199415213; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of April, 2000.

                

   _________________________________

      




Debra C. Randall, Clerk
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