WILLIAM E. JR. ZEDDIES  v. ANCHORAGE, MUNICIPALITY OF

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

WILLIAM E. ZEDDIES, JR.,

                                                  Employee, 

                                                            Respondant

                                                   v. 

ANCHORAGE, MUNICIPALITY OF,

                                                  Employer,

                                                   and 

ANCHORAGE, MUNICIPALITY OF,

                                                  Insurer,

                                                            Petitioners.
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       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199826490
      AWCB Decision No. 00-  0072

       Filed with AWCB Anchorage, Alaska 

       April  14  , 2000

On March 15, 2000, in Anchorage Alaska, we heard the employer’s petition to compel the release of the unedited version of a diary kept by the employee.  Attorney Chancy Croft represented the employee.  Attorney Trena L. Heikes represented the employer.  We sat as a two-member panel, as authorized by AS 23.30.005 (f).  We closed the record at the conclusion of the hearing.


ISSUE

Shall we compel the discovery of the unedited version of a diary kept by the employee?


SUMMARY OF THE EVIDENCE

The employee was injured in the course and scope of his employment with the employer on December 13, 1998.  Temporary total disability (TTD) and medical benefits were paid until the employer controverted medical care, TTD, permanent partial impairment (PPI) and vocational training on August 19, 1999, based on the August 7, 1999 report of Douglas Bald, M. D.  


The employee testified that he consulted with attorney David Wensel regarding his work accident on only one occasion, in March 1999.  Mr. Wensel suggested the employee keep a diary regarding his work accident.  According to the employee, Mr. Wensel stated there was nothing further he could do to assist the employee and did not agree to represent the employee.


The employee testified that he then began to keep the diary on the advice of Mr. Wensel, but the employee’s diary states “Pain diary-started on 1–3–99,” and includes detailed entries for January and February 1999.  The employee testified that the reason he kept the diary was initially “to keep track of my trips to the doctor, keep track of my condition and try to get a general idea of where my pain was coming from, how bad it was, so I could refer to it when I went to the doctors, and for later use, if I did go to a hearing.”



The employee had no legal representation until he hired attorney Chancy Croft on August 26, 1999.  On September 14, 1999, Mr. Croft entered his appearance and filed a workers’ compensation claim on behalf of the employee.  On October 19, 1999, the employer requested “any notes, logs, diary, journal or other record employee has kept or maintained concerning his work and/or work injury.”  (Ms. Heikes’ 10/19/99 Letter to Mr. Croft).  The employee responded by supplying an edited copy of the employee’s diary, with portions of the diary blackened out.  The employee did not submit to the employer any entries after August 26, 1999, the date the employee retained Mr. Croft.  The employee submitted the withheld information to us for an in camera review.


On January 4, 2000, the employee’s deposition was taken.  The following discussion occurred between the employer’s counsel and the employee:

Q:
Have you looked at any records at all before coming here today to refresh your memory about anything on your claim?

A:
Yes, I have.

Q:
What ones are those?

A:
I reviewed everything regarding my case history.  All the way back to my original injury date.

(Employee’s Deposition at 6).


In the employee’s file was a copy of his diary.  Counsel for the employer later asked:

Q:
And I have a — there are several places [in your diary] where it was blacked out.  Can you tell me who blacked that out?  I highlighted it just with my yellow highlighter.

A:
I think [attorney] Chancy’s office probably did that.  I didn’t do it.

Q:
Do you have any problem with me taking a look at it unedited?  

A:
Yeah, I probably do.  There’s probably something there you shouldn’t see.

Q:
Is it attorney-client privileged information?

A:
Yeah, I think so.


Id.  at 134-35.


The employee never petitioned the board for a protective order regarding the release of his diary.  At the March 1, 2000 prehearing, counsel for the employer asked if the employee would allow an in camera inspection of his journal by the prehearing officer.  The employee refused and the parties requested that a board panel decide this matter.  At the discovery hearing, the employee presented no evidence that he continued keeping his diary after August 26, 1999 at the request of Mr. Croft.  Mr. Croft was asked:

Q:
Did you advise Mr. Zeddies to continue keeping the diary?


A:
I’m not going to answer that question.  That’s attorney/client information.


The employee argues that his diary was prepared at the suggestion of his prior attorney, and the attorney-client privilege protects the public disclosure of this diary.  The employee also argues that any possible relevancy of disclosure of the employee’s diary is outweighed by the employee’s “constitutionally protected right of privacy.”  (Employee’s Hearing Brief at 2).  


The employer argues the employee’s diary should be released in its entirety.  The employer argues the documents sought are relevant and the diary portions that were made available to the employer do not refer to any attorney-client communications.  The employer claims that the diary is first dated January 3, 1999, before the employee ever went to see any attorney, and this is further evidence of the fact that this diary was not intended as attorney-client communications.  The employer argues that, since the employee released a portion of the diary, it has waived its right to object to release of the other portions of the diary.  The employer also argues that any right to privacy the employee may have must yield to the due process rights of the employer to defend its case.



FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS THE RELEVANCY OF THE EMPLOYEE’S DIARY OUTWEIGHED BY THE EMPLOYEE’S RIGHTS TO PRIVACY?


The employee argues that he has a constitutional right of privacy regarding his diary that outweighs the rights of the employer.  AS 23.30.005 (h) states that the board may “examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in fact.”  AS 23.30.135 (a) states “the board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties.”    


Information is discoverable under the Act, if it is "relative" to the employee's injury or claim.  O’Donnell v. Dix Masonry Inc., AWCB Decision No. 00-0068 at 5 (April 7, 2000).  "We have reached the conclusion that `relative to the employee's injury' need only have some relationship or connection to the injury."  Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94‑0091 at 3 (April 15, 1994).  "If the information sought appears to be ‘relative,’ the appropriate means to protect an employee's right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer's ability to discover information that may be relative to the injury.”  Id. (citing Green v. Kake Tribal Corp., AWCB Decision No. 87-0149 (July 6, 1987)); Cooper v. Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).


The nature of the injury, the benefits sought, the defenses raised, the evidence thus far developed, and the specific disputed issues in the case determine the range of "relevant evidence" in a given case.  Bodeman v. Birchwood Saloon and Dawg House Cafe, AWCB Decision No. 99-0065 (March 30, 1999).  In the instant matter, the employee is seeking medical costs, permanent partial impairment benefits, vocational rehabilitation benefits, temporary total disability benefits and transportation costs.  We find the employer’s discovery request for the employee’s diary is reasonable and seeks information that is “relative” to the employee’s claim.  The employee’s privacy rights must always be balanced with the employer’s due process rights to defend itself.  Here, we find the employer’s request to be reasonable, and we conclude the balance is tipped in the employer’s favor.

II.
ARE THE EMPLOYEE’S DIARY ENTRIES FROM JANUARY 3, 1999 THROUGH AUGUST 26, 1999 PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE?


The employee’s attorney argues that the employee’s diary is protected by the attorney-client privilege since the employee consulted an attorney in March 1999, who advised the employee to keep a diary.  We disagree.


The Administrative Procedure Act (APA) provides that the board need not conduct its hearings “according to technical rules relating to evidence and witnesses.”  AS 44.62.460 (d).  However, the APA does not to abrogate the rules of privilege, “the rules of privilege are effective to the same extent that they are recognized in a civil action.”  Id. (see also, 8 AAC 45.120 (e)).


Rule 503 of the Alaska Rules of Evidence states in pertinent part:

A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client, (1) between the client or the client’s representative and client’s lawyer or the lawyer’s representative. . .


“The claimant has the burden of proving the existence of the elements of the prima facie case for privilege.”  EDWARD J. IMWINKELRIED, EVIDENTIARY FOUNDATIONS 209 (4th ed. 1998).  In order to determine if the information the claimant seeks to suppress is privileged information, the claimant of the privileged must prove four things: (1) it was a communication; (2) it was confidential; (3) it occurred between properly related parties; and (4) it was incident to the relation.  Id. at 210.  

A.
Is the information in the employee’s diary a “communication?”


There is no question that the communications that occurred during the employee’s one-time consultation with attorney Mr. Wensel are protected by the attorney-client privilege.  "Communications in the course of preliminary discussion with a view to employing the lawyer are privileged though the employment is in the upshot not accepted."  CHARLES T. MCCORMICK, LAW OF EVIDENCE § 88, at 179 (2d ed. 1972).  Accord, 8 JOHN WIGMORE, EVIDENCE § 2304, at 587 (McNaughton rev. 1961); 81Am.Jur.2d Witnesses § 180 (1976 & Supp. 1980);  97 C.J.S. Witnesses § 278 (1957 & Supp. 1980).  As stated by one court, the reason for such a rule is that "no person could ever safely consult an attorney for the first time with a view to his employment if the privilege depended on the chance of whether the attorney after hearing his statement of the facts decided to accept the employment or decline it.”  In re Dupont's Estate, 140 P.2d 866, 873 (Cal. App. 1943); accord, People v. Canfield, 527 P.2d 633, 636-37 (Cal. 1974).


Determination of the privilege issue in the present context will necessarily turn upon whether the employee - in his one-time consultation with his attorney - created a continuing attorney-client communication within the meaning of these provisions.
  Alaska Evidence Rule 503 does not provide a definition of  “communication.”  Black’s Law Dictionary defines “communication” as, “information given, the sharing of knowledge by one with another; conference; consultation or bargaining preparatory to making a contract.  Intercourse; connection.  Also, the Masonic equivalent for the word ‘meeting’.”  BLACK’S LAW DICTIONARY 349 (4th ed. 1968).  


In Langdon v. Champion, 752 P.2d 999, 1004 (Alaska 1988), the Court stated:

As we have stated:  "Given our commitment to liberal pre‑trial discovery, it follows that the scope of the attorney‑client privilege should be strictly construed in accordance with its purpose."  United Services Automobile Ass'n v. Werley, 526 P.2d 28, 31 (Alaska 1974) (footnote omitted).  See also [American Nat. Watermattress Corp. v.]  Manville, 642 P.2d 1333 [(Alaska 1982)] (quoting Werley).  The purpose of the attorney‑client privilege is "to promote the freedom of consultation of legal advisors by clients by removing the apprehension of compelled disclosure by the legal advisors."  Werley, 526 P.2d at 31.


A necessary prerequisite for claiming the attorney-client privilege is a communication between an attorney and a client.  We find that the diary kept by the employee was not a “communication” between an attorney and his client.  Here, the employee had no attorney to provide his communications to.  In Werley, 526 P.2d at 31, the Court explained that the rationale of the attorney-client privilege was, "to promote the freedom of consultation of legal advisors by clients by removing the apprehension of compelled disclosure by the legal advisors."  The concern posed by the Werley Court has never materialized in the instant matter because there have been no communications between the employee and Mr. Wensel other than the initial consultation.

It is of the essence of the privilege that it is limited to those communications which the client either expressly made confidential or which he would reasonably assume under the circumstances would be understood by the attorney as so intended. 


JOHN W. STRONG, MCCORMICK ON EVIDENCE §91, at 128 (4th ed. 1992).


We find the employee could not have any reasonable justification for thinking that the writings in his diary, which were not being shared with an attorney, were going to be protected by the attorney-client privilege.  We note that the employee began keeping his diary on January 3, 1999, at least two months before consulting with an attorney.  We find that the diary was not kept for the purpose of “facilitating the rendition of professional legal services to the client.”  Evidence Rule 503 (b).  


We have reviewed the unedited diary in camera.  We conclude from our review that the diary was not written “for the purpose of facilitating the rendition of professional legal services” between the employee and his attorney.  We have reviewed the contested portions of the employee’s diary and conclude that those specific portions were not written “for the purpose of facilitating the rendition of professional legal services” between the employee and his attorney.  Evidence Rule 503 (b).  We conclude that the portions that were blackened out by the employee are not protected by the attorney-client privilege.


In Security Industries, Inc. v. Fickus, 439 P.2d 172, 177 (Alaska 1968) the Court held, "[T]he attorney‑client privilege should be applied only to protect communications, not facts."  We find the employee is seeking to apply the privilege to facts rather than communications and therefore the privilege does not apply.  

In Langdon, 752 P.2d 999, the Court held that an insurance adjuster that acts at the specific direction of his or her attorney is protected by the attorney-client privilege.  The employee argues that we should apply the same rationale here: since the employee acted at the behest of his prior attorney, his writings should be privileged.  We do not believe the facts of this case merit such a finding.  We have found the employee was not involved in an attorney-client relationship at the time he was making entries in his diary.  Additionally, we have found the employee never expected his writings to be protected by the attorney-client privilege.  Lastly, we have concluded that the employee never expected that his diary would be used in the rendition of legal services or would be kept confidential.  Therefore, we conclude that the application of the attorney-client privilege is not justified under the facts of this case.
B.
Was the employee’s diary intended to be kept confidential?


Assuming the employee had engaged in  “communications” with his attorney by writing in his diary, the employee must demonstrate those communications were intended to be kept “confidential.”  Alaska Rule of Evidence 503 (a)(5) states that “a communication is confidential if not intended to be disclosed to third persons other then those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication.”  The employee testified he started his diary “to keep track of my trips to the doctor, keep track of my condition and try to get a general idea of where my pain was coming from, how bad it was, so I could refer to it when I went to the doctors, and for later use, if I did go to a hearing.”  We find the employee did not intend to keep the information in his diary “confidential.”  The employee testified he intended to use his diary to share information with his doctors and to use at hearing to refresh his recollection.  We find the employee intended to disclose the information in his diary to third persons.  

III.
ARE THE EMPLOYEE’S DIARY ENTRIES FROM AUGUST 26, 1999 THROUGH THE PRESENT PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE?



The employee argues that the entries he made to his diary after retaining Mr. Croft as his attorney are protected by the attorney-client privilege.  “The claimant has the burden of proving the existence of the elements of the prima facie case for privilege.”  EDWARD J. IMWINKELRIED, EVIDENTIARY FOUNDATIONS 209 (4th ed. 1998).  We have already found the employee did not keep his diary from January 3, 1999 through August 25, 1999 for the purpose of facilitating the rendition of legal services.  The employee produced no evidence that he kept his diary from August 26, 1999 through the present at the request of his current attorney.  We find there is no evidence in the record that Mr. Croft advised the employee to continue making entries in his diary for the purpose of facilitating the rendition of professional legal services.  Evidence Rule 503.  


We reviewed in camera the employee’s diary entries that were made after he retained Mr. Croft as his attorney.  We conclude that these diary entries are virtually identical in nature to the diary entries before the employee hired Mr. Croft.  We conclude that these diary entries do not discuss any attorney-client communications.  


There is no evidence that any attorney advised the employee to continue keeping his diary after August 26, 1999.  There is no evidence that Mr. Croft advised the employee to prepare a chronology of events for the purpose of assisting in the litigation of the employee’s claim.  There is no evidence that the diary entries after August 26, 1999 were intended to be kept confidential.  A client that merely gives his attorney otherwise discoverable documents cannot then claim the attorney-client privilege to shield those documents from discovery.  “A mere showing that the communication was from client to attorney does not suffice [to make the communication privileged], but the circumstances indicating the intention of secrecy must appear.”  JOHN W. STRONG, MCCORMICK ON EVIDENCE §91, at 128 (4th ed. 1992).  We find there was no intention of secrecy in the employee’s diary.

We conclude that no reasons exist for deciding that the diary entries after August 26, 1999 were written for the purpose of facilitating the rendition of professional legal services.  The mere fact that the employee retained an attorney and continued to keep a diary on his own does not make his diary privileged.  For this reason and the reasons above, we conclude that no attorney-client privilege exists regarding the employee’s diary. 


ORDER

The employee is ordered to provide an unedited copy of his entire diary to the employer.


Dated at Anchorage, Alaska this 14th  day of April, 2000.
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______________________________                                




                         William P. Wielechowski,
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John A. Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of WILLIAM E. JR. ZEDDIES employee / applicant; v. ANCHORAGE, MUNICIPALITY OF, employer; ANCHORAGE, MUNICIPALITY OF, insurer / defendants; Case No. 199826490; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of April, 2000.
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Shirley A. DeBose, Clerk
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� The employee has not claimed that his diary is protected under the work product doctrine, and therefore, we will not address this issue.  
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