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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

GRACIELA F. LAU, 

                                                  Employee, 

                                                            Petitioner

                                                   v. 

CATERAIR INTERNATIONAL #616,

                                                  Employer,

                                                   and 

CNA INSURANCE COMPANY,

                                                  Insurer,

                                                            Respondants.
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)
       DECISION AND ORDER

       ON RECONSIDERATION

      AWCB Case No.  199213484
      AWCB Decision No. 00-0074 

       Filed with AWCB Anchorage, Alaska 

       April 17, 2000

On April 13, 2000, in Anchorage, Alaska, we heard the employee’s Petition for Reconsideration based on the written record.  The employee requested reconsideration of our March 24, 2000 Decision and Order (D&O) in this case, AWCB Decision No. 00-0055.  Attorney William J. Soule represented the employee.  Attorney Constance E. Livsey represented the employer.  We sat as a two-member panel as authorized by AS 23.30.005(f).  We closed the record when we met to consider this request on April 14, 2000.  


ISSUE

Shall we reconsider, under AS 44.62.540, AWCB Decision No. 00–0055 (March 24, 2000)?


SUMMARY OF THE EVIDENCE


In AWCB Decision No. 00-0055, we denied the employee’s petition for a second independent medical evaluation (SIME).  We here incorporate the full summary of the evidence from that decision by reference.


We will repeat the salient facts here.  Briefly, the employer hired the employee in 1987 as a food assembler.  The work involved repetitive lifting of objects weighing more than 20 pounds.  In 1991, the employee began experiencing pain in her left shoulder.  The employee sought numerous opinions through referrals from her treating doctors.  Initially, the employee treated with Thomas Ligus, M.D.  He referred the employee to Robin Robbins, D.C., then to Stephen S. Tower, M.D., on April 15, 1993.  On September 2, 1993, Dr. Tower referred the employee to Shawn Hadley, M.D.  Dr Hadley referred the employee to Kenneth Pervier, M.D., in March 1994.  Dr. Pervier referred the employee to Robert Swift, M.D.  Dr. Swift referred the employee to Linda Glick, OTR/L, CHT, for physical therapy.  On November 1, 1994, Glenn A. Ferris, M.D., examined the employee at the request of Dr. Swift.  Dr. Ferris diagnosed fibromyalgia, and related the condition to the employee’s work.


In Lau v. Caterair International, AWCB Decision No. 96-0262 (June 27, 1996), we were asked to order a SIME.  We agreed, and Edward M. Voke, M.D., examined the employee on August 19, 1996.  Dr. Voke stated:

I do not know, nor can I give you a reason why this person, with no objective evidence thus far as far as her evaluation is concerned, has continued to have problems for four years when she was not specifically injured in the first place...

I discussed the above with [the employee] today in detail.  I feel she should find some type of employment as soon as possible.  I feel she could perform her own exercises and continue to live with this discomfort and be as productive as possible.  She has had ample treatment as mentioned above and has improved minimally.  After four years of intensive treatment I feel any further attempts in this area are not going to be particularly productive.  She has been medically stable for some time. (Dr. Voke’s 8/19/96 SIME Report at 4-5).


Dr. Ferris treated the employee for about four years, prescribing numerous narcotic medications.  In late May 1999, Dr. Ferris died in a plane crash.  After Dr. Ferris’ death, his staff recommended the employee continue treatment with Larry Levine, M.D., and the employee did.


On August 10, 1999, the employer arranged for an independent medical examination (EIME) with Shawn Hadley, M.D.  Dr. Hadley opined:

As noted in the prior employer’s medical evaluation of June 16, 1998, I do not feel that Ms. Lau needs any further treatment for her pain complaints, which relate to a work injury seven years ago. . .

Given the fact that Ms. Lau has an essentially normal physical examination, I find no objective medical condition that would necessitate the need for chronic narcotic therapy.  Her continued consumption of these medications essentially commits her to these medications on a lifelong basis, unless she chooses to discontinue these medications or her prescribing physician ceases to provide them for her.  There is no real indication that the use of these medications has changed her overall level of function or her level of pain complaints.  (Dr. Hadley’s 8/10/99 Report) (emphasis in original).


Dr. Levine initially prescribed the same medications Dr. Ferris had been using, including OxyContin.  However, on August 16, 1999 Dr. Levine had a “care conference” with his staff and wrote:

I am starting to piece some of these issues together.  Apparently she has had a recent re-evaluation per Dr. Shawn Hadley and I would like to review this.

I am hard pressed to ascertain why she would need any continued physical therapy at Mormile physical therapy, as has been recommended.  Apparently she has also had temporomandibular joint complaints and I am unsure how this could be related to a lifting injury.

I will review these other issues.  It is my sense that she could be weaned from her current medications and try to get on with her life.  I think she is capable of some form of work, as I have stated from my first visit with her.  (Dr. Levine’s 8/16/99 Chart Note).


On August 27, 1999, Dr. Levine wrote:

I have received the August 20, 1999, report with questions asked whether I agree with Dr. Shawn Hadley’s or Dr. Voke’s assessment.

I have had [an] opportunity to review these in full and would concur with the findings.  I have had difficulty in figuring out her overall situation, the ongoing complaints and full workup has been done to make sure we are not missing any significant issues.  She had a normal electrodiagnostic study.  I have reviewed her past records and there appears to be complaints of pain but no significant findings.  Pain diagram is noted and is fairly nonphysiologic.  

At this point I will attempt to wean her medications since obviously she is no more functional on them than off.  I think she is capable of some form of work as has been delineated.  (Dr. Levine’s 8/27/99 Chart Note).

The employee argues in its Petition for Reconsideration that, “Ms. Lau believes the insurer took unfair advantage of Dr. Ferris’ death.  It had no objection to paying for his prescribed medications until he was no longer around to justify it.”  The employee also argues that, since the employee was previously adjudged permanently totally disabled (PTD), “it seems appropriate that one who has been adjudicated PTD should be able to receive prescribed medication for as long as it is needed.”  Lastly, the employee argues we erred in determining that Dr. Levine was still the employee’s attending physician. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. RECONSIDERATION


The Alaska Administrative Procedure Act at AS 44.62.540 grants us the authority to reconsider a decision.  
In response to the employee's Petition for Reconsideration, we have examined the record of this case, as well as our decision and order.  


AS 23.30.135(a) provides, in part:



In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.095(k) provides, in part:



In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. . . .


We find subsections AS 23.30.095(k) and AS 23.30.135 are procedural in nature, not substantive.  Meyers v. Piston and Rudder Service, AWCB Decision No. 99-0017 (January 27, 1999).  We conclude we have wide discretion under AS 23.30.095(k) and 23.30.135(a) to consider any evidence available, and to exercise our discretion under AS 23.30.095(k) when deciding whether to order a SIME to assist us in investigating and deciding medical issues in contested claims.  See Cook v. AWCB, 476 P.2d 29, 32 (Alaska 1970); Austin v. Tatonduk Outfitters, et al., AWCB Decision No. 98-0201 at 4 (August 5, 1998); Harvey v. Cook Inlet Pipe Co., AWCB Decision No. 98-0076 at 5 (March 26, 1998); and Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997).    


From our review of the case file, we find the parties have developed a full and extensive medical record.  There have been numerous opinions from the various physicians.  Our prior SIME Dr. Voke, Dr. Hadley and Dr. Levine all agree the employee shows no objective signs of disability.  We find the medical evidence is so fully developed that an additional SIME report would not substantially clarify the record.  Even assuming there is a medical dispute, we choose not to exercise our discretion under AS 23.30.095(k).


The employee has provided no new facts and no new evidence in her Petition for Reconsideration.  Regarding the employee’s argument that the employer did not previously object to paying for the employee’s prescribed medications, we find this argument is without merit.  The employer was presented with new evidence from the employee’s treating doctor, Dr. Levine, that the employee no longer needed the prescribed medications.  Dr. Levine’s treatment plan, to wean the employee off narcotics, was supported by Dr. Hadley’s similar recommendations and also by Dr. Voke’s findings that the employee suffered no objective findings of disability.  


Regarding the employee’s second argument, that one who has been adjudicated PTD should be able to receive prescribed medication for as long as it is needed, the fact remains that the employee’s treating doctor and the EIME both concluded that the narcotic medications were no longer needed by the employee.  These findings were buttressed by Dr. Voke’s previous finding that the employee suffered no disability.


Lastly, regarding the employee’s argument that she appropriately changed physicians, we find the evidence demonstrates that Dr. Levine intended to wean the employee off her narcotics, and he told the employee that he intended to wean her off prior to her visit on September 28, 1999.  (See Dr. Levine’s 8/27/99 Chart Note; Dr. Levine Dep. at 21-23; Dr. Levine Dep. at 10-11).
 


We conclude a SIME would not substantially assist us in our duty to ascertain the rights of the parties under AS 23.30.135(a).  We will decline to exercise our discretion under AS 23.30.135(a) and AS 23.30.095(k) to order a SIME.  See Austin v. Tatonduk Outfitters, et al., AWCB Decision No. 98-0201 at 4-5 (August 5, 1998).   

ORDER


The employee's Petition for Reconsideration is denied. 


Dated at Anchorage, Alaska this  17,  day of April, 2000.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






William P. Wielechowski,

                               



Designated Chairman







______________________________                                






Marc Stemp, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of GRACIELA F. LAU employee / petitioner; v. CATERAIR INTERNATIONAL #616, employer; CNA INSURANCE COMPANY, insurer / respondents; Case No. 199213484; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this   17,  day of April, 2000.

                             
_________________________________

                            




Brady D. Jackson,III , Clerk
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