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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JILL R. SJOLIE, 

                                                  Employee, 

                                                            Petitioner

                                                   v. 

PROVIDENCE EXTENDED

CARE CENTER

                                 Self Insured Employer,

                                                            Respondents.
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           DECISION AND ORDER

         ON RECONSIDERATION

        AWCB Case Nos. 199826809, 

        199801090, 199903850, 199710650
        AWCB Decision No.00-0075  

         Filed with AWCB Anchorage, Alaska

         April 17, 2000


We heard the employee’s Petition for Reconsideration based on the written record at Anchorage, Alaska on March 30, 2000.  The employee requested reconsideration of our March 17, 2000 decision and order, AWCB Decision No. 00-0051.  Attorney Michael Jensen represented the employee.  Attorney Constance Livesey represented the employer.  We closed the record when we met to consider this request on April 11, 2000.


ISSUE

Shall we reconsider under AS 44.62.540 AWCB Decision No. 00-0051 (March 17, 2000)?


SUMMARY OF THE EVIDENCE

This matter involves allegations that the employee suffered a neck injury at work on May 28, 1997, resulting in cervical disc herniations at C5-6 and C6-7 and cervical fusion surgery in July of 1997.  The employee also alleged that on January 16, 1998, December 31, 1998 and January 26, 1999, she sustained work-related exacerbations of her underlying cervical spine condition.  Specifically, the employee alleged static neck positioning, i.e., working with her head in a bent downward position, was a substantial factor in causing her disc herniations and her subsequent exacerbations.


The evidence is more fully discussed in the Summary of Evidence section of our D&O of March 17, 2000. We incorporate the full summary of evidence from that decision by reference.  In addition, we note the following evidence.  On January 6, 1999, the employee filed a worker’s compensation claim with the Board claiming she sustained disc herniations at C5-6 and C6-7 on May 28, 1997. The employee has reported three other injuries and filed three additional claims since the surgery in July of 1997, and she testified she relates these injuries to her neck condition.
  The employee reported an injury on January 16, 1998 stating she was sitting all day doing a chart review and sustained a sprain/strain of her neck.  The workers’ compensation claim filed on March 30, 1999 identified the “Nature of Injury or Illness” as herniated disks C5-6, 6-7.  The report of injury indicated no time loss, and the employee testified she did not miss any work from that alleged injury.  In a letter dated April 13, 1998, the employee’s treating physician, Charles Aarons, M.D., stated:

...I think Ms. Sjolie is medically stable, if only because the disk herniation was found on an MRI in June of 1997 and it is now April of 1998.  The time required for these problems to “stabilize” is usually approximately six months.  I think that more likely than not that all of the types of work she is required to perform at her job, either working in front of a computer screen all day or working in more typical nurse duties, is more likely to exacerbate the symptoms of chronic cervical disk disease.  I do not think, however, that the desk duties could have possibly caused the disk herniation...

Regarding the second question,
 I think it is likely that her symptoms will wax and wane with time as is normal with this condition.  However, she has not been seen here at this clinic requesting any sort of medication for approximately three months, which is an indication to me that at the present she is probably improved relative to the time which the condition was diagnosed.  I suspect the condition has been medically stable therefore for at least three months.

I do not think she is totally disabled since with this condition, activities of daily living performed at home are likely to be as exacerbating as activities that she performs at work.


On December 31, 1998, the employee reported another sprain/strain of the neck/back.  The employee stated she had neck and back pain with muscle spasms and a headache after team leading at work. The employee went to see Dr. Aarons on December 31, 1998, and he noted the employee had an extremely stiff neck.
  The workers’ compensation claim filed on February 23, 1999 again reported the nature of the employee’s injury as herniated disks C5-6, 6-7.  On December 31, 1998, Dr. Aarons took the employee off work until January 6, 1998.


The employee reported another injury stating on January 23, 1999 she was doing extensive paperwork with her head down and after 8 hours of muscle spasms, she was unable to move her neck. Dr. Aarons treated the employee on January 26, 1999 and stated the employee improved the previous month with medication, but her neck began to bother her again at work.
  Once again, the workers’ compensation claim filed on March 30, 1999 identified the employee’s injury as disc herniations at C5-6, 6-7.  Dr. Aarons took the employee off work from February 5, 1999 until February 15, 1999 and then again from February 19, 1999 until March 15, 1999. On February 19, 1999, Dr. Aarons noted the employee’s level of pain was “off the scale.”  Dr. Aarons further noted Larry Levine, M.D. thought the employee had a fibromyalgia pattern in 1997.  However, Dr. Aarons wondered whether she truly had fibromyalgia or whether she had a more organic source of pain.


The employee controverted all of the employee’s post-surgery claims on the basis that she experienced episodes of increased symptomatology following surgery, not separate injuries.
  At the hearing, the employee admitted that by December of 1997, ergonomic modifications had been made to her workstation.   However, the employee testified the damage had already been done to her neck.
  


Thereafter, on March 29, 1999, Dr. Aarons began the employee on a modified work program, and he reported x-rays of the employee’s neck failed to show any motion at the fusion site, though Dr. Cable determined a fluoroscopy showed 3 to 4 degrees of motion.  In addition, a follow-up fluoroscopy also failed to show any motion at the fusion site.
  In a chart noted dated April 2, 1999, Dr. Aarons stated:

The situation is that the patient has long-term persisting pain in her neck after a cervical fusion for disk disease.  I am not sure why she is hurting, but I suspect there is some organic basis to the pain.  Accordingly, I would like to have at least a cognitive consultation with an orthopedic specialist that focuses on spinal problems.


On May 18, 1999, Dr. Aarons referred the employee to Davis C. Peterson, M.D. for chronic neck pain.  Dr. Peterson reported:

This 36-year old female in July of 1997 had anterior cervical fusion at two levels, C5-6 and 6-7 by Dr. Dempsey.  This was for neck radiating left arm pain.  She said the left arm pain essentially resolved.  She has had primarily paraspinal neck pain to the cervicothoracic junction since that time, at times rated as greater than 10 over 10 and almost incapacitating.  She has had a variety (sic) conservative measures attempted but up until the last three weeks has had very little in the way of relief...She started on Neurontin
 300 t.i.d. and has had a dramatic improvement with pain now rated at 1 over 10 versus greater than 10 over 10.  She has no radiating arm pain at the present time, unaware of weakness or numbness.  She is aware of persisting neck stiffness and fatiguing at the end of the day.  She works at a computer terminal but has a good ergonomic station apparently.


A review of the record demonstrates from May of 1999 until October of 1999, the employee missed no work.  Thereafter, on October 7, 1999, the employee went to Dr. Taylor, an associate of Dr. Aarons, with complaints of neck pain with numbness and tingling down her right arm.  Dr. Taylor diagnosed cervical disc disease with radicular pain and numbness, and he kept the employee off work until November 29, 1999.


At his deposition on February 9, 2000, Dr. Aarons testified he had not completely ruled out a nonunion of the cervical fusion as a cause of the employee’s persisting pain.
  Related to the employee’s post-surgery claims, Dr. Aarons testified:

Q. During this period of time that she was taken off work periodically, or restricted in the amount of hours that she worked, was that, in your opinion, still attributed to – was the injury or that work that she performed still a substantial factor in her need to have these days off or these restrictions imposed on the hours that she could work?

A. Could you repeat the question again?

Q. Was the work still a substantial factor in her need – in your decision to restrict her from work or limit the hours that she would be working, as shown in these exhibits?

A. I’m thinking about what the question means.  Yes. It appeared that work – there was a very strong temporal correlation between returning to work and exacerbations of the neck pain problem.

***

Q. During each of those exacerbations in that period of time that—brief periods of time that she was taken off work or her duties were limited, was it your opinion that her condition was medically unstable during those periods of time where you had taken her off work or limited the hours she could work?

A. Well, there’s nothing unstable about the anatomy of what’s going on in her neck...

On the other hand, stability versus instability in the current situation and the situation of the time period that you asked about applies to level of pain symptomology.  And the natural history of her type of condition is probably going to be over a very long period of time, like years to decades, a slowly declining straight line, probably getting perhaps slowly worse with time or remaining stable.

On the other hand, part of that natural history is shorter time frame exacerbations of the problem, relating to injuries, repetitive use and so on, exacerbations lasting anywhere from a few hours to a few days to maybe even a few weeks, but then eventually with a return to baseline.  So, I don’t know whether it’s stable or unstable.  I mean, I think it’s predictable.


In his April 9, 1999 report, William Mayhall, M.D. responded to the employer’s question as follows:

Q. Were Ms. Sjolie’s subsequent alleged work injuries on January 16, 1998, December 31, 1998 and/or January 23, 1999, substantial factors in worsening or exacerbating her cervical spine condition?  If you answer to this question is “yes,” please indicate whether you believe any such worsening is permanent or temporary.

A. In regard to the work injuries of January 15, December 31 and January 23, the worsening may have been due to her return to work and positioning.  That is a symptomatic worsening of an ongoing problem.

I would again believe that work is a contributing factor, or material factor, but not substantial...


Dr. Mayhall elaborated at his deposition that he did not believe the employee’s post-surgery claims represented injuries but rather symptoms of a “something going on in cervical spine.”
 Dr. Mayhall suggested the employee’s post-surgery episodes of symptoms could be related to a nonunion from the fusion surgery or fusion surgery with incomplete relief, deconditioning, or symptoms of a rheumatological condition.
 


Additionally, as we noted in our March 17, 2000 decision, Dr. Mayhall testified at his deposition as follows:

Q. Can disc degeneration be aggravated or accelerated by trauma?

A. By trauma it can when you’re talking about something that tears and rips tissue, say something like a flexion-extension injury in an automobile accident, but I think we’re going back to the literature search with the articles that say they can’t correlate an increased number of cervical disc disease in people who work with computers versus noncomputer workers, indicating that one can’t specifically call that a traumatic event that causes degenerative disc disease.


Furthermore, at the hearing, Scott Haldeman, M.D. testified degenerative disc disease is a natural process that worsens with wear and tear.  He explained wear and tear would include simply being alive and repetitive motion injuries.  According to Dr. Haldeman, there is no known relationship between static posturing, such as working with the head in a bent position, and degenerative disc disease or disc herniation. Dr. Haldeman testified studies do not correlate degenerative changes with symptoms of neck pain.  However, Dr. Haldeman testified there is a correlation between static neck positioning and tension neck syndrome, which is muscular in nature and is characterized by stiffness, tenderness  and soreness.  According to Dr. Haldeman, the employee displayed the classic pattern of tension neck syndrome.  As such, Dr. Haldeman testified while the muscular component of the employee’s symptoms was work-related, the degenerative disc disease was not.  Finally, Dr. Haldeman testified muscle spasms would not aggravate degenerative disc disease.


Douglas Smith, M.D., examined the employee for a Second Independent Medical Evaluation (SIME).  In a report dated October 9, 1999, Dr. Smith doubted the employee’s activities as a charge nurse could be specifically implicated in terms of a cervical disc herniation. He also stated: 

Nevertheless, there does seem to be a chronologically (sic) association between her nursing activities and the onset and continuation and recurrence of her symptomology relative to her neck, upper back and extremity.  Thus, I think the most likely explanation is an aggravation of a permanent nature of a preexisting condition related to the industrial exposure.


At his deposition, Dr. Mayhall testified, “I think there’s no evidence in the record that indicates she had any kind of injury that one could point to as a permanent aggravation or a permanent worsening.”


In AWCB Decision No. 00-0051, we found a preponderance of the evidence demonstrated the employee’s work was not a substantial factor in aggravating her degenerative disc disease or causing the disc herniations and the subsequent exacerbations, though work did cause symptoms of neck pain and stiffness.  We concluded the employee’s claims were denied and dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. RECONSIDERATION
The Alaska Administrative Procedure Act at AS 44.62.540 provides in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed  for order reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,...


The employee seeks reconsideration of our March 17, 2000 decision.  In response to the employee’s petition for reconsideration, we have examined the record of this case, as well as our decision and order.  The employee asserts the Board failed to decide her three post-surgery exacerbation claims and, indeed, failed to make any reference to the exacerbation claims.  We note that the Issue and Findings of Fact sections of our decision incorporated the employee’s three exacerbation claims.
  Moreover, the Summary of Evidence clearly outlines each of the employee’s three exacerbation claims.
  However, in order to clarify our findings in our decision and order, we will exercise our discretion under AS 44.62.450 and clarify our findings in AWCB Decision No. 00-0051 (March 17, 2000).

II. The employee’s work activities did not aggravate or accelerate or combine with her pre-existing cervical spine condition to cause a compensable disability on January 16, 1998, December 31, 1998 and January 23, 1999.
As stated above, in our May 17, 2000 decision and order, we found by a preponderance of the evidence that while work caused symptoms of neck pain and stiffness, it was not a substantial factor in aggravating the employee’s degenerative disc disease or causing her disc herniations and subsequent exacerbations.  We now clarify our findings by specifically addressing the employee’s three post-surgery claims.  


In our analysis, we must first apply the presumption of compensability.  AS 23.30.120(a) provides, in part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.”


The Alaska Supreme Court has held, “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.” Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  A substantial aggravation of a pre-existing condition “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979), citing to 9 A. Larson, The Law of Worker’s Compensation, §95.12 (1997).  Moreover, in Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated:

[T]wo determinations...must be made under this rule: “(1) whether employment...aggravated, accelerated or combined with a pre-existing condition; and if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.” (quoting Saling at 598.)

An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it. See, State v, Abbot, 498 P.2d 712 (Alaska 1971).


Brewster v. Davison & Davison, AWCB Decision No. 97-0224 (November 6, 1997), is particularly on point with regard to the employee’s three post-surgery claims.  In Brewster, the employee’s entire claim was based on allegations that static neck positioning aggravated her pre-existing cervical spine condition, i.e., cervical disc herniation with cervical fusion surgery. Id.  The Board determined the employee’s alleged static neck positioning at work would not have aggravated her pre-existing cervical neck condition.
  Dr. Haldeman concluded in Brewster while the employee’s work may be a factor in causing her subjective symptoms to flare up, it was just as likely her neck, shoulder and arm pain resulted from the natural progression of her underlying cervical herniations and degenerative disc disease.  Dr. Haldeman also referenced tension neck syndrome and testified,

In my opinion, the muscular tension which may be brought about by her work is only unmasking the seriousness of her underlying condition and not causing her inability, if any, to continue in her chosen occupation. Id.
The Superior Court affirmed the Board’s decision in Brewster.



Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury." Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981). 


We find the employee has pre-existing degenerative disc disease.  We further find the employee underwent fusion surgery in July of 1997 for disc herniations at C5-6 and C6-7.  We find the employee established a preliminary link between her three post-surgery claims and her employment.  We find Dr. Aarons’ opinion that the employee’s work conditions were a substantial factor in his decision to take the employee off work or limit her work after the fusion surgery is substantial evidence she suffered compensable injuries.  Therefore, we conclude the presumption of compensability attaches to the employee’s claims, and the burden of production shifts to the employer.


In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Carter, 818 P.2d at 665.  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption only shifts the burden of production to the employer and not the burden of proof, we examine the employer’s evidence in isolation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id at 870.


We find the employer presented substantial evidence to overcome the presumption of compensability.  Dr. Mayhall stated the employee’s work activities were not a substantial factor in worsening or exacerbating her cervical spine condition. Dr. Mayhall also testified he did not believe the employee’s post-surgery claims represented injuries but rather symptoms.  Finally, Dr. Mayhall testified the employee’s work activities would not have aggravated degenerative disc disease.  We find Dr. Mayhall’s opinions provide affirmative evidence rebutting the presumption of compensability of the three exacerbations claims.  In addition, Dr. Haldeman testified there is no known relationship between static posturing and degenerative disc disease or disc herniation.  We find Dr. Haldeman’s opinion provides affirmative evidence that work activities did not aggravate the employee’s pre-existing cervical condition.


In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


We find the employee has failed to meet her burden.  The employee claims her work conditions, specifically, working with her head constantly bent down, aggravated her pre-existing cervical spine condition and caused three post-surgery injuries.  However, we are persuaded the preponderance of the evidence demonstrates the employee’s work activities did not aggravate, accelerate or combine with her pre-existing cervical spine condition.


Dr. Aarons testified the natural progression of the employee’s underlying disease is a slow decline accompanied by shorter periods of exacerbations from “injuries, repetitive use and so on.” (emphasis added).
  As we noted in our March 17, 2000 decision, Dr. Aarons testimony that “repetitive motions” at work were the straw the broke the camel’s back was not persuasive in terms of causation, since the employee gave a history of static neck positioning at work, not repetitive motions.  We similarly find Dr. Aarons failed to connect the employee’s alleged mechanism of injury, static neck positioning, to her exacerbation or aggravation claims.


Moreover, in his April 13, 1998 letter, Dr. Aarons opined the employee’s symptoms will “wax and wane with time as is normal with this condition.”  He also stated activities of daily living are as likely to be as exacerbating as activities that she performs at work.  In an April 2, 1999 chart note, he suspected there was an organic basis to her pain and requested a consult for the employee’s “spinal problems.” In addition, Dr. Aarons stated he had not ruled out a nonunion of the fusion as the source of the employee’s persisting pain.


Furthermore, Dr. Mayhall testified the employee’s post-surgery claims did not represent injuries but rather symptoms of a cervical spine condition.  In relation to the employee’s post-surgery claims, Dr. Mayhall specifically determined work was not a substantial factor in causation of her post-surgery claims.  Further, Dr. Mayhall determined static neck positioning did not aggravate the degenerative disc disease process, which is a progressive change over time.


In addition, Dr. Haldeman confirmed there is no known correlation between static posturing and disc degeneration or disc herniation.  Dr. Haldeman found the employee displayed the classic pattern of tension neck syndrome, which is muscular in nature.  According to Dr. Haldeman, while the muscular component of the employee’s symptoms were work related, the spinal condition was not.  


Further, Dr. Peterson’s examination in May of 1999 confirmed the employee’s symptoms of pain and nerve root irritation greatly improved with Neurontin, though she was still aware of neck stiffness and fatiguing at the end of the day.  We also note Dr. Taylor’s October 1999 diagnosis of cervical disc disease with radicular symptoms and numbness and his decision to take the employee off work for over 6 weeks.  Finally, as we found in our original decision and order, we find Dr. Smith’s report is largely equivocal and conclusory, and we give it less weight.


We find a review of all the medical evidence in this case supports the finding that the employee has a pre-existing cervical spine condition associated with a natural, slow decline and the waxing and waning of symptoms. We find a preponderance of the evidence demonstrates that while static neck positioning caused neck pain and stiffness of a muscular nature, it did not aggravate, accelerate or combine with the employee’s pre-existing spinal condition to produce disability.


We find this conclusion is consistent with the Board’s decision in Brewster v. Davison & Davison, AWCB Decision No. 97-0224 (November 6, 1997).  In Brewster, Dr. Haldeman determined the employee’s work related muscle tension was “only unmasking the seriousness of her underlying condition and not causing her inability, if any, to continue in her chosen occupation.” Id. at 6. 


However, as noted above, we also find a general consensus among all of the physicians in this matter that work activities produced symptoms of neck pain and stiffness associated with tension neck syndrome.  In Jones v. Alaska Workmen’s Compensation Board, 600 P.2d 738 (Alaska 1979), the employee suffered from pre-existing coronary artery disease (artherosclerosis), and he experienced work-related angina, heart muscle pain due to a lack of sufficient oxygen and fuel supply to the heart muscle.  The Supreme Court held in that case:

...evidence supported finding that workmen’s compensation claimant’s work-induced angina did not aggravate, accelerate or combine with his pre-existing artery problem to necessitate surgery, however, evidence established that the angina attack was by itself temporarily disabling and therefore necessitated a finding of how long claimant would have been disabled had he not undergone coronary artery surgery. Id. at 740.


Applying the Jones case, while we find there was no permanent aggravation of the employee’s underlying condition related to any of the employee’s claims, a preponderance of the evidence shows work activities produced work-related neck pain and stiffness associated with tension neck syndrome, which may have been itself disabling.  However, the parties did not present any evidence regarding neck pain and stiffness as itself temporarily disabling.  We retain jurisdiction to resolve any disputes that may arise related to claims for neck pain and stiffness as a separate injury.

III. Other Reconsideration Requests

We will now briefly discuss other matters addressed in the employee’s petition for reconsideration.  We maintain Hawkins v. Green, 559 P.2d 118 (Alaska 1977) is distinguishable from the instant case.  In her petition for reconsideration, the employee argues the Supreme Court in Hawkins found the fall aggravated Hawkins’ “ailment” not his underlying condition, when it deemed his claim compensable.  The Court in Hawkins specifically noted the deposition testimony of George B.Wichman, M.D.:

He then said that the fall from the loader ‘has obviously applied a force to aggravate his pre-existing condition,’ even though the change in Hawkins’ condition was not apparent from the X-rays. Id. at 119.

The Supreme Court went on to conclude:

We believe the fall was the motivating force and aggravated applicant’s condition to the point that he could no longer work, and surgery could not be postponed any longer. Id. at 120. (emphasis added).


We find the above language establishes the Supreme Court’s express determination that Hawkins’ condition, not ailment, was aggravated.  As we stated in our original decision, we find no such aggravation in this case.  We note the Supreme Court in Jones distinguished the Hawkins case on the same basis. Jones at 739.  We fully recognize that the aggravation of Hawkins’ spinal injury from his fall was not apparent on x-ray testing.  However, the Supreme Court nonetheless determined, relying upon Dr. Wichman’s testimony, that there was indeed an aggravation of his spinal condition.  We further note a review of the Hawkins decision reveals there was no apparent dispute as to whether the alleged mechanism of injury, a fall, could aggravate Hawkins’ pre-existing spinal injury.  On the other hand, the validity of the alleged mechanism of injury in this case, static neck positioning, was hotly debated.


Similarly, Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987) involved a finding that work aggravated the employee’s underlying knee condition.  In that case, a physician testified almost any physical activity could have aggravated his knee condition. Id.  In addition, in Doyon Universal Services v. Allen, ___ P.2d ____, Slip Op. No. 5260 (April 14, 2000), the Supreme Court affirmed the Board’s determination that Brussels sprouts the employee ingested were a substantial factor in aggravating his pre-existing intestinal condition.  Once again, this is distinguishable from the instant case in which we find no such aggravation of a pre-existing condition. Moreover, Providence Washington Insurance Company v. Bonner, 680 P.2d 96 (Alaska 1984) and Rogers Electric Company v. Kouba, 603 P.2d 909 (Alaska 1979) involved the substantial evidence standard which we determined the employer met.


As we found in our March 17, 2000 decision, we reiterate in this reconsideration that while work caused symptoms of neck pain and stiffness, it did not aggravate her degenerative disc disease, cause her disc herniations or exacerbate her underlying cervical spine condition.


Additionally, we reconfirm our determination not to consider evidence the employee filed with the Board after the hearing.  As we noted in our March 17, 2000 decision, the record was held open after the hearing for the sole purpose of receiving Dr. Aarons’ deposition transcript.  Moreover, the employee made no request at the hearing to hold the record open for any reason other than to submit the deposition transcript.  Upon receipt of Dr. Aarons’ deposition transcript, we find the record was “substantially complete” so as to warrant closure of the record. See, Piston and Rudder Inc. v. George Meyers and Alaska Workers’ Compensation Board, Case No. 1JU-99-636 Civil (Alaska Super. Ct. February 17, 1999).

ORDER

1. The employee’s Petition for Reconsideration dated March 30, 2000 is denied and dismissed.  We reaffirm AWCB Decision No. 00-0051 (March 17, 2000).

2. Our denial of the employee’s three exacerbation claims is clarified in accordance with the above.

3. We retain jurisdiction in order to resolve any disputes that arise pursuant to the Board’s above findings.


Dated at Anchorage, Alaska this 17th day of April, 2000.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of JILL R. SJOLIE employee/petitioner; v. PROVIDENCE EXTENDED CARE CENTR; Self Insured employer/respondents; Case Nos. 199826809, 199801090, 199903850, 199710650; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of April, 2000.

                             

   _________________________________

      





        Brady D. Jackson III, Clerk
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� The three subsequent claims were joined with the employee’s 1/6/99 initial claim at a prehearing conference on March 18, 1999.


� We note Dr. Aarons is referencing a question in a March 11, 1999 letter from the employee’s counsel regarding the employee’s post-surgery condition.


� Dr. Aarons’ chart note dated 12/30/98.


� Dr. Aarons’ chart note dated 1/26/98.


� Dr. Aarons’ chart note dated 2/19/99.


� See, Controversion Notices dated March 27, 1998 March 9, 1999 and April 8, 1999.


� Dr. Aarons’ chart notes dated 3/29/99 and 4/2/99.


� Dr. Aarons testified at page 25 of his deposition that Neurontin is a seizure medication for people with spinal problems with irritated nerve roots.


� Dr. Peterson’s report dated 3/18/99.


� See, Medical Park chart note dated 10/7/99 and Medical Park disability certificate dated 11/29/99. 


� Dr. Aarons’ deposition at page 18.


� Id at pages 24-25.


� Id. at pages 27-28.


� Dr. Mayhall’s deposition at pages 23-24.


� Id. at pages 23-25.


� Id. at page 45.


� Dr. Smith’s report dated October 9, 1999.


� Dr. Mayhall’s deposition at page 34.


� AWCB Decision No. 00-0051 at pages 1, 23 and 24.


� Id. at page 5-6.


� In Brewster, the Board determined the employee had not established static neck positioning as condition of work.  However, the Board found even if the employee had established static neck positioning, her claim was not compensable. 


� Dr. Aarons’ deposition at pages 27-28.
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