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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

FRANK H. MARSHALL, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

NAUTILUS FOODS,

                                                  Employer,

                                                   and 

EMPLOYERS INS OF WAUSAU,

                                                  Insurer,

                                                            Defendant(s).
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199916709
        AWCB Decision No. 00-0076 

         Filed in  Anchorage, Alaska

         on April 21, 2000.


We heard the employee’s claims for benefits on April 13, 2000, at Anchorage, Alaska.  The employee appeared, represented himself.  Attorney Robert McLaughlin represented the employer.  We closed the record at the hearing’s conclusion.  


ISSUE

Whether the employee suffered a compensable, work-related injury.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer in early June, 1999.  He testified at the April 13, 2000 hearing that upon arrival at the employer’s Valdez seafood processing plant he purchased a tent from the employer.  He set up his site at “tent city” which was directly across from the plant.  The property was owned by the City of Valdez, and leased by the employer.  


The employer provided meals to its employees.  The employee testified that on June 12, 1999, he is “quite sure” he worked approximately four hours.  It was the employee’s understanding that if you worked less than a full shift you were only entitled to breakfast, maybe lunch.  The employee testified that he believed that since he did not work a full shift, he was not entitled to the dinner meal at the plant.  


The employee testified that he rode as a passenger in Christopher Boman’s car, a fellow coworker, to the grocery store.  It is approximately a ten minute walk from the plant to the grocery store.  The employee purchased food for his personal consumption;  he testified that he purchased nothing for the employer.  After shopping, the employee and Mr. Boman were involved in a serious motor vehicle accident on Mineral Creek Canyon Road, approximately four miles from the plant, at 9:52 p.m.  The Valdez Police Department report described the accident as follows:


Driver of vehicle (Boman) was traveling on a windy, potholed, and rough dirt road at a high rate of speed.  Driver failed to negotiate a sweeping right hand turn in the roadway.  The vehicle left the roadway and rolled down a 60 degree embankment.  Vehicle came to rest 63 feet from a roadway and 30 feet vertically.  Passenger, Marshall sustained life-threatening internal injuries and was mediaced to Providence Hospital in Anchorage.


The employer does not contest the fact that the employee suffered serious injuries.  The employee suffered a fracture/ dislocation of his shoulder, a pneumothorax (collapsed lung), and transverse process fractures in his lumbar spine.  (Douglas Savikko, D.O., October 29, 1999 letter).  The employee testified that after he began to recovery, he contacted a personal injury attorney who advised him he should file a report of occupational injury with the Workers’ Compensation Division.  The employee signed his report on September 8, 1999, and filed it with the Board on September 13, 1999.  The employer completed its section of the report on September 24, 1999, and again filed the report on September 27, 1999.  


In his December 2, 1999 letter to the Board, The employer’s president, M. Thomas Waterer, wrote:  

Attached is a copy of a Workers' Compensation Claim we recently received for Frank M. Marshall. We are not sure of the effect of this claim, apparently filed November 5, 1999. However, we must advise you and our insurance carrier, Wausau, that Mr. Marshall's unfortunate accident and injuries are not work related.

Mr. Marshall was apparently injured in a serious automobile accident last summer, which apparently occurred while Mr. Marshall was off work several miles from our Valdez premises. This accident did not occur in a company vehicle, and the vehicle in which he was injured was not engaged in any of our company business whatsoever.

Mr. Marshall's lost employment and wages were not in any way the result of a work related injury. We have been informed that the vehicle accident at issue apparently occurred in the Mineral Creek Canyon area. We have also been informed that the Valdez Police Department investigated the accident at issue. The Valdez Police Department would likely be able to supply additional information regarding this unfortunate incident.


We wish no harm to Mr. Marshall of any kind, but are concerned that he has named our insurance carrier upon his Workers Compensation Claim form. This appears to be inappropriate. We hope, otherwise, that Mr. Marshall is able to find some public or private assistance to help him recover both physically and financially.  (Bold in original).  


David Kaayk, the plant manager for the employer, testified at the April 13, 2000 hearing.  He had worked for the employer in Valdez for 8 years.  He testified that anyone on the active payroll (like the employee), was entitled to all meals served at the plant.  He testified that regardless of the hours the employee worked or didn’t that specific day, he would have been entitled to all meals served at the plant that day.  He testified that he pulled the employee’s time sheets and no hours were reported as worked on June 12, 1999.  The employee’s last recorded work was for 2½ hours on June 11, 1999.  He only shows one weeks’ work for the employee prior to his accident.  


Mr. Kaayk testified there is a convenience store one quarter to one half mile from “tent city.”  The grocery store the employee shopped at on June 12, 1999 was approximately three quarters of a mile from “tent city” or approximately a 10 minute walk.  He also testified that he was familiar with Mineral Creek Canyon Road, describing it as a very scenic drive and a quick way to “get out of town.” He testified that very few people worked on Saturday, June 12, 1999, as there was no fish. He testified that the employer had a strict no alcohol policy while at the plant or “tent city.”  He testified that Mineral Creek Canyon Road is known as a “party spot” and had heard there was a party there the evening of June 12, 1999.  


The employer argues the employee’s injuries are not covered under the Alaska Workers’ Compensation Act.  The employer asserts when the injury occurred the employee was not on duty, not engaged in any activity incidental to his employment as a processor, and that the employee was four miles away from the plant.  This “joy ride” was also not any employer-sanctioned activity or performed on the direction of the employer. 


The employer argues that the employee cannot attach the presumption of compensability with any evidence that his injuries are work related.  Furthermore, substantial (or all) evidence disassociates the employee’s injuries from his work.  The employer asks we deny and dismiss the employee’s claims.  


The employee’s November 5, 1999 claim seeks temporary total disability benefits, permanent partial impairment benefits, medical costs, transportation costs, reemployment benefits, penalties, interests, and a finding of a frivolous and unfair controversion.  The employee argued that because he thought he was not entitled to dinner at the plant, his employment forced him to go to the grocery store for food.  He argues that had he not been employed with the employer he would not have been out on Mineral Creek Canyon Road and been injured.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers’ Compensation Act defines compensable "injury" and "arising out of and in the course of employment."  AS 23.30.395(17) provides, in part:  "injury" means accidental injury . . . arising out of and in the course of employment. . . ."


AS 23.30.395(2) provides:


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities. . . .


Also, under the Act, "injury" includes aggravations or accelerations of pre-existing conditions.  See Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood, 623 P.2d at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979).  A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue."  Id.  We conclude the employee's claim is compensable only if his work was a substantial cause or aggravation of his need for medical treatment. 


The Act provides a "presumption of compensability" of claims for benefits.  AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Smallwood, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).   This case involves a motor vehicle accident.  We find the cause of this condition is not medically complex, and we may rely on the employee’s testimony concerning its connection to the employee's work.  Id

The employee’s own testimony establishes he was engaged in a personal activity, four miles away from the employer’s premises.   We find the only possible connection to the work is the employee’s belief that since he was not entitled to dinner at the plant, the employer essentially “forced” him to go to the grocery store so he could purchase supper.  We find this belief was specifically rebutted by the testimony of Mr. Kaayk that the employee would have been fed regardless of hours worked had he showed up at the mess hall.  We find no evidence linking the cause of the employee’s unfortunate accident to his work, we must conclude the presumption of compensability has not been raised, and the employee's claim must be dismissed. 


We additionally note, even if we could find some evidence to link the employee's condition to his work, the preponderance of the evidence shows the employee’s medical problems to have arisen from a personal activity, away from the employer-provided facilities.


This would rebut and overcome the presumption.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  We would find the preponderance of the shows the injury did not rise in the course and scope of the work, and that the benefits claimed are not due under.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Vetter v. Alaska Workers' Compensation Board, 524 P.2d 264, 266, 267 (Alaska 1974).


ORDER

The employee was not injured in the course and scope of his employment, and his claim for benefits is denied and dismissed.

Dated at Anchorage, Alaska this 21st day of April, 2000.

          



ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman
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John Abshire, Member







____________________________                                  






Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Alaska Appellate Rules of Procedure.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of FRANK H. MARSHALL employee / applicant; v. NAUTILUS FOODS, employer(s); EMPLOYERS INS OF WAUSAU, insurer / defendants; Case No. 199916709; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of April, 2000.

                             

   _________________________________

      




Debra C. Randall, Clerk
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