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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JERRY D. FLOCK, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

GENERAL ROOFING SYSTEMS,

(Uninsured Employer),

                                                         Defendant.

)

)

)

)

)
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)

)

)
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)

)
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)

)
          INTERLOCUTORY
          DECISION AND ORDER

        AWCB Case No.  199713636
        AWCB Decision No.  00-0080

         Filed in  Anchorage, Alaska

         on  April 28, 2000


We heard this matter at Anchorage, Alaska, on April 25, 2000.  The employee appeared, representing himself.  The employer did not appear or otherwise participate in the hearing.  We proceeded in the employer’s absence under 8 AAC 45.070(f)(1).  We closed the record at the hearing’s conclusion.  

ISSUE


Whether Glenn Smart may be found liable as an employer under the Alaska Workers’ Compensation Act.   

PRELIMINARY MATTERS


In an ancillary criminal matter (3AN-S00-1440 Criminal), Glenn Smart faces criminal charges detailed in the State’s February 18, 2000 Complaint in that case.  At his March 9, 2000 bail hearing, The Honorable Larry Card reduced Mr. Smart’s bond amount to $50,000.00 and ordered Mr. Smart released to third party custody.  Sandra Smart and Lee Hendricks were approved as third party custodians.  The additional terms of release ordered by Judge Card are:  “No drugs, No alcohol.  All phone calls to be monitored by TPC.  No contact directly or indirectly with victim (the employee) or witness.  Sign waiver of extradition.  Turn over passport to APD.”  


In our April 19, 2000 letter, we advised Mr. Smart as follows:  

      As we informed you at the March 7, 2000 hearing, the hearing on your potential personal liability in the above referenced matter is scheduled for Tuesday, April 25, 2000, at 9:00 a.m.  At our request, the Judge’s chambers assigned to your criminal matter (3AN-S00-1400 CR) (The Honorable Larry D. Card), provided us with copies of your March 9, 2000 Order and Conditions of Release.  As you know, the conditions provide:  “all phone calls to be monitored by TPC [third party custodian] – No contact directly or indirectly with victim [Mr. Flock] or witnesses.”  


If the court’s order prohibits your personal participation at the April 25, 2000 hearing, you may either hire an attorney to represent your interests, or appoint a personal representative.  If you would like to personally participate YOU may seek an order modifying your conditions of release from the Superior Court.  “Continuances or cancellations are not favored by the board and will not be routinely granted.”  8 AAC  45.074(b).  Because you have been able to request a modification of the court’s order for the last five weeks, and could still make such a request, and because you can either hire an attorney or appoint a personal representative, our hearing will proceed as scheduled.


On April 20, 2000 Glenn Smart filed an “Emergency Motion to Continue” which provides in full: 

COMES NOW, Glenn Smart, and hereby requests a continuance of the hearing currently scheduled for April 25, 2000, until after August 21, 2000. This motion is based on the fact that I cannot personally attend said hearing due to a court order. That if I can not attend said hearing I can not adequately defend my case.

Sending an attorney or a representative and not being there to listen, comment, and confront witnesses will not give me an adequate opportunity to defend myself.

The employee, Jerry Flock, filed his witness list on April 19, 2000. I have been unable to interview or depose any of these witnesses based on the lateness of the filing of the witness list and the order denying any contact, direct or indirect, between myself and Mr. Flock. It is my constitutional right and right to due process that I be able to defend myself in this case.

My criminal trial is currently scheduled for August 21, 2000, before Judge Larry D. Card. If a continuance of this hearing was granted and scheduled after the August trial I would be able to adequately interview, depose and defend myself in this case.

The board takes the position that I had time to get relief from the court, however, I just did get released over heavy objection of the state. I do not want to go any where near Mr. Flock and he make a complaint and I go back to jail. Even if the court allowed some contact, they would not under Title 18 allow me direct access nor the opportunity to confront him during questioning, The only real remedy is a continuance till after August 21, 2000.


The employee objected to our continuing the matter.  After deliberating, we made several findings and proceeded in Mr. Smart’s absence.  


8 AAC 45.070(f) provides in pertinent part:  

If the Board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, (1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition.


In Flock v. General Roofing, AWCB Decision No. 00-0050 (March 10, 2000) (Flock V), we joined Glenn Smart as a party, deferring on the issue of personal liability to the present hearing.  We found Glenn Smart had notice of the hearing based on the contents of his request for a continuance, as well as the record of Notice in his file.   He did not appear.  We found Glenn Smart had ample time to either seek leave from the Superior Court to file a Motion for Modification of terms of release, or to hire an attorney, or to have a personal representative appear on his behalf.  Sandra Smart entered a limited entry of appearance, only for the March 7, 2000 hearing;  she could have similarly appeared on Glenn Smart’s behalf on April, 25, 2000.  


We found Glenn Smart’s restrictions regarding communication with the employee are a result of his own actions, alleged in the criminal complaint.  We found Glenn Smart chose to not secure representation;  although it appears his criminal attorney may have assisted with “Emergency Notion to Continue”  as evidenced by listing his address as “Glenn Smart c/o 745 W. 4th Avenue, Suite 300, Anchorage, Alaska 99501” – the address for his criminal attorney.  We found the employee may incur irreparable harm if we continued the hearing until after Glenn Smart’s criminal trial;  Glenn Smart has real property that may be involved in the uninsured employer’s business, and these assets may disappear or diminish during the pendency and likely high litigation cost for the criminal matter.  

SUMMARY OF THE EVIDENCE


We incorporate by reference the facts as detailed in our prior decisions:  Flock v. General Roofing Systems, AWCB Decision Nos. 98-0196 (July 29, 1998) (Flock I); 98-0245 (September 29, 1998) (Flock II);  99-0220 (November 2, 1999) (Flock III); 99-0241 (November 30, 1999) (Flock IV);  and (March 10, 2000) (Flock V).  The employee was injured while working for the employer when he fell through a rotted roof.  At the time of the employee’s injury, the employer’s workers’ compensation insurance had lapsed and it was uninsured.  After contentious litigation, the parties entered into a compromise and release agreement (C&R) which was approved on August 26, 1998.  In Flock III at 33, the Board found the employer lied to the Board concerning its assets and defrauded the employee to his detriment, and overturned the C&R.  The Board found the employer liable for additional, extensive benefits related to the workers’ compensation claim.  (Flock III at 54).  

In Flock V, we joined Glenn Smart as a “person against whom a right to relief may exist.”  We specifically reserved consideration of Glenn Smart’s liability as an employer or otherwise.  We decide that issue here.  The employee presented the following evidence, summarized below, at the April 25, 2000 hearing to support his contention that Glenn Smart is individually, jointly and severally liable for the uninsured employer’s obligations to him.  


In General Roofing Systems v. Marcus Tingle, Case No. 3AN-96-1523 SC, a “Dismissal by Plaintiff” Smart signed as the plaintiff, “for General Roofing” on May 13, 1996.  In this case General Roofing sued Mr. Tingle for $1,500.00, allegedly owed to the plaintiff.


In Eames v. Glenn Smart, et. al., 3AN-92-3090 SC, the Eames sued Glenn Smart, Sandra Smart, and General Roofing for negligent roofing work on July 16, 1992.  This matter ended in a stipulated dismissal on August 27th, 1992, each side to bear its own costs.  


In Thiele v. Glenn Smart d/b/a General Roofing Systems, 3AN-98-1229 SC, Ms. Thiele sued for “800.00.  Stop roof from leaking – after witch there was just as serious leaks as before the alleged repair.”  An amended complaint added Sandra Smart as a defendant.  On June 29, 1998 Glenn Smart filed an answer to the complaint (captioned June Thiele v. Glenn Smart), which stated “I have no responsibility for the circumstances in the complaint.”  Also on that date, Sandra Smart signed an identical answer (captioned the same).  The handwriting in the documents is identical, excepting the signatures.  Ms. Thiele was listed on the employee’s witness list, and subpoenaed for the April 25, 2000 hearing, but did not appear. 


In the Municipality of Anchorage v. Glenn Smart, individually and d/b/a General Roofing, 3AN-93-10745 Civil, the Municipality sued Glenn Smart under an unpaid yellow pages contract.  After a jury verdict on April 1, 1996, the District Court ordered the Municipality be repaid $37,480.83 from “Glenn Smart, individually and d/b/a General Roofing.”  


In State of Alaska, Department of Labor v. General Roofing Company, 3AN-95-1293 Civil, the Department of Labor sued General Roofing for an unpaid fine of $125.00 for a serious safety violation.  The May 19, 1993 citation was for the roofing contractor failing to provide “fall protection” while “employees were repairing the roofs of two separate three story high apartment complexes.  In State of Alaska, Department of Labor v. General Roofing Co., OSHA Docket No. 93-975, Inspection No. Sa-9589-236-93 (Decision and Order dated March 10, 1994), General Roofing contested the $125.00 citation cited above.  At page 1 – 2, the Decision provides in pertinent part:  “General Roofing was represented by its owner Glenn Smart.”  At 3:  “9.  After Sanchez brought the alleged violation to the attention of General Roofing owner Glenn Smart, the two employees were instructed to put on their safety belts.”  At 7: 

Owner Glenn Smart contends that he provided safety belts and other safety equipment to his employees but that they chose not to use the equipment.  Smart asserts that he cannot monitor his employees all of the time and that they are primarily responsible for their own safety.  We reject this argument.  The OSHA Act places primary responsibility for complying with applicable safety requirements on the employer, not on individual employees.  


In State of Alaska v. Glenn Smart, 3AN-S00-1440 Criminal, Detective Mark Huelskoetter, Anchorage Police Department, filed a criminal complaint against Glenn Smart dated February 18, 2000.  Glenn Smart’s March 9, 2000 Order of Release indicates he is charged with Solicitation to Murder 1st, Conspiracy to Commit Murder 1st, and Attempted Murder 1st.  Detective Huelskoetter testified regarding his investigation at the April 25, 2000 hearing, and testified that Glenn Smart referred to the employee as one of his employees.  No other information was relevant to the present proceedings, and Detective Huelskoetter kept his testimony very limited.  The employee also played a very brief section of the audio recording of Glenn Smart’s bail hearing.


Larry Haynes testified at the April 25, 2000 hearing.  Mr. Haynes worked for General Roofing for four years, and he was working for General Roofing at the time of the employee’s injury.  He described Sandra Smart as “roofing illiterate” and that she primarily worked in the office.  It was his impression that Glenn Smart was General Roofing’s owner.  He testified that Glenn Smart ran the business; sent workers out on jobs; hired workers; paid workers, occasionally in cash;  estimated jobs;  signed contracts and work orders;  provided delivery of materials and supplies.  In particular, Mr. Haynes testified about a Davis/Bacon job Glenn Smart landed in Sheyma, a few weeks after the employee’s injury.  He testified Glenn Smart signed the bids and contracts;  purchased the tickets;  and signed as owner of General Roofing.  Mr. Haynes also produced a medical certificate card authorizing him to operate a motor vehicle, that he still possesses, that Glenn Smart signed as “MGR” (Manager) for General Roofing. (Employee’s Exhibit 1). 


The employee also testified consistent with Mr. Haynes regarding Glenn Smart’s participation and involvement in General Roofing.  He specifically recalls being paid in cash by Glenn Smart, as he preferred the accountability checks provide for child support purposes.  


At our March 9, 2000 hearing, Sandra Smart testified that she alone is the owner of General Roofing, and she purchased it from Glenn Smart around 1991.  She testified she pays Glenn Smart $1,000.00 per month for leasing the real property underlying General Roofing which Glenn owns.  She testified she also has “consulting contracts” upon which she pays Glenn Smart, but he is not an employee.  At the March 9, 2000 bail hearing, before Judge Card, Sandra Smart testified that Glenn Smart started the company in 1973, and that she entered into a lease purchase agreement with Glenn Smart in December of 1989.  

FINDINGS OF FACT AND CONLCUSIONS OF LAW


AS 23.30.395(13) provides:  "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.   See also 8 AAC 45.890.  AS 23.30.045(a) provides in pertinent part:  “An employer is liable for and shall secure the payment of the compensation payable under” the Alaska Workers’ Compensation Act.  AS 23.30.075(a) provides in pertinent part:  “An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company.”  AS 23.30.075(b) provides:



If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.


AS 23.30.080(a) provides in pertinent part:  “If an employer fails to comply with AS 23.30.075 the employer may not escape liability for personal injury or death by an employee when the injury sustained arises out of and in the ususal course of the employment . . .” 


AS 23.30.255 also addresses criminal sanctions and liability when a corporation is uninsured.  AS 23.30.255 states:

  
     (a) An employer required to secure the payment of compensation under this chapter who fails to do so is guilty of a class B felony if the amount involved exceeds $25,000 or a class C felony if the amount involved is $25,000 or less. If the employer is a corporation, its president, secretary, and treasurer are also severally liable to the fine or imprisonment imposed for the failure of the corporation to secure the payment of compensation.  The president, secretary, and treasurer are severally personally liable, jointly with the corporation, for the compensation or other benefit which accrues under this chapter in respect to an injury which happens to an employee of the corporation while it has failed to secure the payment of compensation as required by AS 23.30.075.


We conclude Glenn Smart is an employer, for the purposes of the Alaska Workers’ Compensation Act, who may be individually liable for the employee’s workers’ compensation benefits.  We base this conclusion on several factors.  Based on Sandra Smart’s testimony, we find Glenn Smart was not an employee.  However, we also find that in his “consulting” activities he hired employees, terminated employees, paid employees, estimated jobs, signed contracts and work orders, and provided delivery of materials and supplies.  Furthermore, we find Glenn Smart has consistently held himself out as the owner in the past (although usually when proceeding as a plaintiff).  Specifically he represented to the OSHA Board that he was the owner in State of Alaska, Department of Labor v. General Roofing Co., OSHA Docket No. 93-975, Inspection No. Sa-9589-236-93 (Decision and Order dated March 10, 1994).  We find he is a de facto partner with Sandra Smart who owns General Roofing on paper.  We conclude that Glenn Smart may be considered an employer under our act.  We find he is individually, jointly and severally liable with General Roofing for the employee’s workers’ compensation claims.


Additionally, we find additional support in AS 23.30.075(b) for our conclusion.  Clearly, based on his ability to enter into contracts, lawsuits, and numerous other activities on behalf of General roofing, Glenn Smart had the authority to enter into an agreement for workers’ compensation insurance.  AS 23.30.075(b) removes a protective shield for corporations, holding criminally responsible the corporate persons who had the authority to insure and did not.   We find the fact that corporate protections are removed for individuals authorized to insure and did not, implies that non-corporate individuals authorized to insure may also be subject to the penalties and liabilities of business;  as Glenn Smart was/is for General Roofing.  


Based on the unrebutted evidence, and her own testimony, we find Sandra Smart is also individually, jointly and severally liable, as the “paper” owner, with General Roofing for the employee’s workers’ compensation claims.  We conclude the caption shall be amended to read:  “Jerry D. Flock v. General Roofing (Uninsured Employer); Sandra Smart, individually and d/b/a General Roofing; and Glenn Smart, individually and d/b/a General Roofing.”


In, In the Matter of the Accusation of the Failure to Insure Workers’ Compensation Liability against Sandra Smart d/b/a General Roofing Company, AWCB Decision No. 99-0063 (March 22, 1999), Sandra Smart’s failure to keep General Roofing insured was referred to the District Attorney’s Office for review and prosecution under AS 23.30.075(b) and AS 23.30.255(a).  As we have found Glenn Smart to be an employer under our act, we also direct the Workers’ Compensation Officer/Investigator to include Glenn Smart in the referral to the District Attorney’s Office.  


ORDER
1. Glenn Smart is individually, jointly, and severally liable with General Roofing for the employee’s workers’ compensation claims.  

2. Sandra Smart is individually, jointly, and severally liable with General Roofing for the employee’s workers’ compensation claims.  
3. The caption in this matter shall be amended in accordance with this decision.  
4. Glenn Smart shall also be forwarded to the District Attorney’s Office with Sandra Smart.  

Dated at Anchorage, Alaska this 28th of April, 2000.

           



ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman
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Valerie Baffone, Member
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Philip Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JERRY D. FLOCK employee / applicant; v. GENERAL ROOFING SYSTEMS, ninsured employer / defendant; Case No. 199713636; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of Month, Year.

                            

   _________________________________

      




   Debra C. Randall, Clerk
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