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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

STEVE A. PEARSON, 

                                                  Employee, 

                                                            Respondent

                                                   v. 

G.B.R. EQUIPMENT INC,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS CO,

                                                  Insurer,

                                                            Petitioners.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No. 199912518
        AWCB Decision No.00-0092 

         Filed in Anchorage, Alaska

         May 10, 2000.


We heard the employer’s request for review of the Reemployment Benefits Administrator’s (RBA) decision finding the employee eligible for reemployment benefits at Anchorage, Alaska on April 25, 2000.  The employee represented himself.  Attorney Tasha Porcello represented the employer.  We held the record open to receive the complete medical records of Robert Bundtzen, M.D.  We closed the record when we next met on May 9, 2000.


ISSUE

Did the RBA abuse his discretion by determining that the employee was eligible for reemployment benefits under AS 23.30.041(e)?


SUMMARY OF THE EVIDENCE

On or about July 6, 1999, the employee developed a blister on his left foot.  On July 8, 1999, the employee was admitted to Providence Hospital, where he remained until July 13, 1999.  The employee was treated by Robert Bundtzen, M.D., who diagnosed:

1. Acute cellulitis of the plantar surface, with extensive ulceration, mimicking severe second-degree burn.

2. Diabetes with complications of retinopathy, nephropathy and neuropathy.

3. History of deep space infection of the right foot, not active.

4. Status post appendectomy.


Dr. Bundtzen noted the size of the lesion was roughly 4 x 8 centimeters.  The employee was treated at Providence Hospital with antibiotics, local care and whirlpool, and the ball of his left foot improved significantly after treatment.  Upon discharge, Dr. Bundtzen instructed the employee to continue non-weightbearing and antibiotics and to return in five days for follow-up treatment.


In a letter dated July 27, 1999 and addressed “To whom it may concern,” Dr. Bundtzen wrote:

I am Steven Pearson’s internist at this time.  Mr. Pearson has significant diabetes and has over the past  two years began (sic) to develop problems with his feet, and has been getting rather frequent and severe infections.  It is dangerous for him to be on his feet for prolonged periods of time as the trauma predisposes him to severe and life-threatening infection.  This sort of problem is rather common in diabetics and in other individuals who have problems with peripheral nerves.

I do not believe he can continue to work as a roustabout...


On July 30, 1999, the employee requested a reemployment benefits evaluation.  Judy Weglinski was assigned to perform the eligibility evaluation.  On September 27, 1999, Dr. Bundtzen disapproved the employee’s return to work as a caser per the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODDOT) job descriptions and questions forwarded by Ms. Weglinski.  Specifically, Dr. Bundtzen stated the employee was not physically able to perform the demands of the job and would have a permanent partial impairment (PPI) rating upon reaching medical stability.  Dr. Bundtzen added:

It is dangerous for Mr. Pearson to remain on his feet and performing (sic) heavy work for long periods because of his underlying condition.


Thereafter, on September 29, 1999, Ms. Weglinski recommended the employee be found eligible for reemployment benefits.  Ms. Weglinski noted that Dr. Bundtzen disapproved the employee’s return to his job at the time of injury as a caser “because of the heavy lifting and prolonged standing and walking required.”


During a follow-up examination on September 28, 1999, Joan Hamilton, R.N., medical case manager at Intracorp, spoke with Dr. Bundtzen and the employee at the request of the employer.  At the hearing, Ms. Hamilton testified Dr. Bundtzen indicated the employee’s wound had healed, he had no PPI related to his work injury, and his work injury did not prevent his return to work as a caser.  Dr. Bundtzen also indicated the employee had a serious and disabling diabetic condition.  On cross-examination, Ms. Weglinski admitted though she believed Dr. Bundtzen had a better understanding of PPI ratings after their discussion, he was not skilled in using the “PPI book.”  Ms. Hamilton also testified she believed Dr. Bundtzen understood the notion of a permanent impairment when he told her the employee had no permanent impairment from the work injury.


After their meeting, Ms. Hamilton forwarded a letter to Dr. Bundtzen in which she posed several yes/no questions.
  At the hearing, Cynthia Greiner, patient accounts representative at Dr. Bundtzen’s office, verified the employee’s chart at Dr. Bundtzen’s office contained Ms. Hamilton’s letter with Dr. Bundtzen’s signature dated October 7, 1999.  A copy of the letter was provided at the hearing.
  According to the letter, Dr. Bundtzen responded to Ms. Hamilton’s questions as follows:

1.
In your opinion, Steven has reached Medical Stability (based upon the above definition) relative to his work injury of 7-6-99    x  Yes ___No.

2.
Based upon the healed status of Steven’s July 6, 1999 Work Comp Injury (wound infection on his left foot), Steven is able to be released to his job at the time of injury?   x    Yes  ___ No 

3.
Due to Steven’s pre-existing diabetes, you recommend, as did Dr. Declan Nolan in 1998, that Steven seek employment in another field, and that he seek the services of the State of Alaska Division of Vocational Rehabilitation.    x     Yes  ___ No

4.
Steven has no Permanent Partial Impairment from his July 6, 1999 wound infection.     x  Yes  ___ No

5.
There is no further treatment recommended or required for Steven’s work injury of July 6, 1999.    x   Yes  ___ No

6.
You recommend Steven have ongoing foot care/callous shaving in relation to his diabetic care regime only.    x  Yes  ___ No


On October 19, 1999, RBA Douglas Saltzman determined the employee was eligible for reemployment benefits.  RBA Saltzman noted Dr. Bundtzen’s September 27, 1999 finding that the employee would have permanent physical capacities less than those required of his job at the time of injury, caser/roustabout.  RBA Saltzman also noted this was the only job he held or received training for in the ten years prior to his injury.  Moreover, RBA Saltzman relied on Dr. Bundtzen’s indication that the employee would have a permanent impairment rating as a result of his injury.  The same day the RBA issued his decision, the employer controverted all benefits, including reemployment benefits, on the basis of Dr. Bundtzen’s October 7, 1999 conclusions.


Therafter, RBA Saltzman requested Ms. Weglinski clarify Dr. Bundtzen’s findings, so that the issue of  reemployment benefits eligibility could be resolved.
  Therefore, on December 8, 1999, Ms. Weglinski stated in a letter to Dr. Bundtzen:

I have been instructed by Douglas Saltzman, Reemployment Benefits Administrator to contact you again and clarify your opinion concerning Permanent Impairment and return to work.  If you would be so kind to review the attached job description(s) to determine his ability to work in reference to his injury and note if he will have a Permanent Partial Impairment Rating, we may proceed with the Vocational Evaluation.  A determination can not be made without this information.


Dr. Bundtzen evaluated the SCODDOT job descriptions and, once again, concluded the employee was not physically able to perform the job of caser and would have a PPI rating upon reaching medical stability.  In an addendum report, Ms. Weglinski again recommended the employee be found eligible for reemployment benefits.
  On January 20, 2000, RBA Saltzman determined the employee was eligible for reemployment benefits.


At the hearing, the employee testified the skin has grown back on the bottom of his left foot, but it is callous and tender, and he cannot work. The employee further testified he has experienced numbness on the bottom of his left foot since his July 6, 1999 work injury. According to the employee, he experienced no numbness in his left foot prior to his work injury.


After the hearing, we received a copy of the employee’s medical chart at Dr. Bundtzen’s office.  The medical records indicated Dr. Bundtzen prescribed Vicodin in October and November of 1999 for neuropathy pain.  In addition, the medical records showed Dr. Bundtzen examined the employee on December 6, 1999 and noted a healed foot except for residual callosity over his old wound.  Dr. Bundtzen also noted the employee “still has pain in feet,” and he recommended soaking and paring the left foot.  According to the medical records, Dr. Bundtzen wrote a prescription for neuropathy pain on March 9, 2000.


The employee further testified to a right foot injury in 1998, for which he received treatment by Declan Nolan, M.D.  Dr. Nolan’s chart note dated May 6, 1998 stated:

Mr. Pearson asked me again about the relationship of his job to his foot condition and, of course, the pre-existing diabetes.  As I see the patient’s situation, he of course had pre-existing diabetes.  However, on the job he developed an ulcer and skin breakdown which caused him to require significant medical treatment.  It is apparent this breakdown and infection has given him a foot which is much less tolerant and he is now not really able to continue with the same type of work.  Therefore, the skin breakdown injury on the job was a significant factor in limiting his ability to continue to work in the same capacity.


On February 7, 2000, the employer appealed the RBA’s determination.  The employer argued the RBA abused his discretion by finding the employee eligible for reemployment benefits.  The employer noted Dr. Bundtzen’s comment in his September 27, 1999 SCODDOT evaluation that it was dangerous for Mr. Pearson to remain on his feet and perform heavy work for long periods “because of his underlying diabetic condition.”  Moreover, the employer argued Dr. Bundtzen clarified his comment on October 7, 1999, when he concluded the employee did not have a permanent impairment attributable to the work injury and was released to work based on the healed status of his foot.  According to the employer, the employee’s PPI and inability to return to work is a result of his underlying diabetic condition and not his work injury.  Thus, he is not entitled to reemployment benefits.


The employer also asserted Ms. Weglinski did not properly clarify the disputed issues in this case as instructed by RBA Saltzman in that she provided Dr. Bundtzen with the same ambiguous questions and SCODDOT descriptions in December of 1999 as she did in September of 1999.  The employer requested we reverse the RBA’s determination based upon Dr. Bundtzen’s responses to Ms. Hamilton’s questions.  In the alternative, the employer argued we should remand the case back to the RBA with instructions for further clarification.


The employee argued he has not been able to work since his left foot injury in July of 1999.  The employee also noted Dr. Bundtzen’s December 9, 1999 SCODDOT evaluation in which he determined the employee was not physically able to perform the physical demands of a caser and will have a PPI rating upon reaching medical stability.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REEMPLOYMENT BENEFITS ELIGIBILITY

A. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.


On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA determination.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041



AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job a the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”
Moreover, AS 23.30.041(f) provides, in part:

An employee is not eligible for reemployment benefits if

(3)
at the time of medical stability no permanent impairment is identified or expected.

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  See, e.g., Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v.Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).


In this case, at the hearing, the employer offered the responses by Dr. Bundtzen to Joan Hamilton’s September 29, 1999 letter.  We find a review of our file reveals a similar letter was previously filed with the board in an unsigned version.  We also note we held the record open to receive medical records requested by the board.  Consideration of this evidence is not barred by a lack of diligence on the part of the parties. 8 AAC 45.070(b)(1)(A).


After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA’s decision was supported by substantial evidence and was therefore reasonable. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA’s decision is not supported by substantial evidence, we will conclude the RBA abused his discretion and remand the matter for reexamination of the evidence and necessary action.


In this case, in September of 1999, Dr. Bundtzen reviewed the SCODDOT job description for caser and determined the employee was not physically able to perform the demands of the job.  Dr. Bundtzen also indicated the employee would have a PPI rating upon reaching medical stability.  However, we find Dr. Bundtzen qualified his findings by commenting that the work restrictions were due to “his underlying diabetic condition.”


Thereafter, in response to Ms. Hamilton’s September 29, 1999 letter, Dr. Bundtzen indicated the employee had no work restrictions and no PPI related to his July 6, 1999 work injury.  Then, on December 9, 1999, Dr. Bundtzen offered an unqualified opinion that the employee was unable to perform as a caser and will have a PPI rating upon reaching medical stability.  We note the employer’s assertion that Ms. Weglinski did not properly seek to clarify the disputed issues as instructed by RBA Saltzman.  However, we find Ms. Weglinski’s letter to Dr. Bundtzen in December of 1999 clearly indicates her desire to clarify the doctor’s opinion regarding the employee’s ability to return to work in relation to his work injury.  Further, we find Ms. Weglinski properly forwarded the same SCODDOT descriptions and questions to Dr. Bundtzen in December of 1999 as she did in September of 1999.  We note the law explicitly requires us to use the SCODDOT descriptions. Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996); AS 23.30.041(e).


In short, we find Dr. Bundtzen has offered one opinion favoring eligibility for reemployment benefits, one qualified opinion favoring eligibility for reemployment benefits and one opinion favoring ineligibility for reemployment benefits.  We find it significant that the differing medical opinions originate from the only physician involved in this matter, not from various physicians as is often the case.  In addition, we find no evidence that Dr. Bundtzen altered his opinions due to any change in the employee’s condition.  Consequently, in light of the conflicting opinions presented by Dr. Bundtzen and because he is the only physician to date whose opinion the RBA may rely upon, we cannot find substantial evidence in the record to support the RBA determination.  Accordingly, we must remand this determination to the RBA.


We note, in remanding this case, it appears the RBA’s file did not contain the signed and dated copy of Dr. Bundtzen’s responses to Ms. Hamilton’s questionnaire.  In any case, we are remanding this case to the RBA to further clarify whether or not the employee’s work injury prevents his return to work as a caser and whether he has or is expected to have a PPI rating related to his work injury.


ORDER

The Reemployment Benefits Administrator’s January 20, 2000 determination that the employee is eligible for reemployment benefits is remanded for redetermination under AS 23.30.041(e).


Dated at Anchorage, Alaska this 10th day of May, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                







Kathleen M. Snow,






     
Designated Chairperson







____________________________                                  






Philip E. Ulmer, Member

Dissent by Board Member Baffone


I find Ms. Weglinski sufficiently clarified the disputed issues in her December 8, 1999 letter to Dr. Bundtzen.  Moreover, in response to Ms. Weglinski’s letter, Dr. Bundtzen determined the employee was not physically able to perform the job of caser and would have a PPI rating upon reaching medical stability.  Therefore, the RBA’s determination that the employee was eligible for reemployment benefits was supported by substantial evidence, and he did not abuse his discretion.







____________________________                                






Valerie Baffone, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STEVE A. PEARSON employee/respondent; v. G.B.R. EQUIPMENT INC, employer; ACE PROPERTY & CASUALTY INS CO, insurer/ petitioners; Case No. 199912518; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of May, 2000.

                             

   _________________________________

      





        Debra C. Randall, Clerk
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� Dr. Bundtzen’s 7/8/99 report.


� Dr. Bundtzen’s 7/13/99 discharge summary.


� See, Letter from Joan Hamilton, R.N. to Dr. Bundtzen dated 9/29/99.


� We note the board’s file contained Ms. Hamilton’s letter with answers to her questions but no signature by Dr. Bundtzen.  Ms. Hamilton testified Dr. Bundtzen answered all of the questions, but she received different versions of the letter from his office, one with a signature and one without.


� Letter from RBA Saltzman to Ms. Weglinski dated November 22, 1999.


� Ms. Weglinski’s addendum report dated December 29, 1999.
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