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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GRETCHEN L. KLINE, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

SWANSONS,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. ,

                                                  Insurer,

                                                            Defendants.
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           INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199713686
        AWCB Decision No.  00- 0094

         Filed in  Anchorage, Alaska

          May 11, 2000


We heard the parties' proposed Compromise and Release ("C&R") agreement at Anchorage, Alaska on May 3, 2000.  Attorney Robin Gabbert represented the employer and insurer.  The employee represented herself.  We closed the record at the conclusion of the hearing. 

ISSUE

Shall we approve a proposed C&R agreement under AS 23.30.012, dismissing the employee’s claims?

SUMMARY OF CASE HISTORY AND RELEVANT EVIDENCE

The employee injured her lower back lifting a heavy box of books while working as a clerk for the employer in Bethel, Alaska, on April 30, 1997.  The employer initially provided medical benefits, as well as temporary total disability (TTD) benefits from May 26, 1997 through June 1, 1997.  She was seen for this injury by Morris Horning, M.D., Michael Gevaert, M.D., and Larry Levine, M.D., and underwent physical therapy.  


At the employer's request, the employee was seen by Douglas Bald, M.D.. on February 5, 1999.  Dr. Bald found the employee medically stable and released her to work. He noted she had suffered a previous back injury in 1989, for which she was treated by Edward Voke, M.D.  He noted the employee complained of pain at a point higher on the spine than the 1989 injury.  He diagnosed her 1997 work injury as a soft tissue injury, but found she suffered no permanent impairment from her work injury.  Dr. Bald found her symptoms to be primarily the result of the 1989 mechanical injury to her spine, and to deconditioning.  He recommended that she undertake an unsupervised back-strengthening exercise regimen.  


Based on Dr. Bald's report, the employer controverted all benefits on February 18, 1999.  Nevertheless, Dr. Gevaert continued to provide conservative treatment to the employee, including medications, at least through May 11, 1999.


On October 25, 1999 Dr. Levine rated the employee with a 10 percent whole-person permanent partial impairment (PPI) under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fourth Edition (AMA Guides).  He attributed 5 percent PPI to the employee's pre-existing condition and 5 percent to her 1997 work injury.  He also noted she had suffered a back injury in 1989, for which she was treated by Dr. Voke for intermittent radiating pain.  He found her 1997 injury aggravated the preexisting condition, producing a persisting significant increase in symptoms, and also produced symptoms at a slightly higher location on the spine than the old injury. 


In response to inquiries from the employer, Dr Gevaert (on January 11, 2000) and Dr. Levine (on March 30, 2000) both agreed no further surgical or conservative treatment was necessary at the time of their letters.  In his March 30, 2000 response, Dr. Levine recommended the employee undertake an active independent exercise regime. 


From the time of her work injury, the employee underwent several electromagnetic studies of her spine.  On December 15, 1999, the employee underwent a magnetic resonance imaging (MRI) study, which found no herniation or other significant focal abnormalities.


The parties reached a proposed settlement of the entirety of the employee's claim, and submitted the C&R for our review.  Based on our review of the written record, we rejected the C&R as not being in the employee's best interest, specifically finding the employee's waiver of future medical benefits not in compliance with the requirements of 8 AAC 45.160.  At the parties' request, we set the C&R for a hearing on May 3, 2000 to re-examine the proposed settlement. 


At the hearing the employee testified she does not like giving up her entitlement to medical benefits under the Alaska Workers' Compensation Act, but the employer has controverted her benefits.  She testified she has been able to afford little medical attention since the controversion of her claim.  She has no other medical insurance and this C&R would give her at least some financial resources.  She testified she is studying at the University of Alaska at Anchorage to become a lab technician and hoped to have her own medical insurance when she found work after graduation.  She testified that her symptoms were persisting, but that she has been able to get some free medicine samples from the University in order to treat herself.


The employer argued the medical evidence weighed against the employee's claims.  It contended this settlement is in the employee's best interest.


After deliberation, we gave an oral order, again denying the C&R as not in the employee's best interest, and directing the employee to one of the Workers' Compensation Officers for information on how to proceed with future settlement proposal or how to pursue her claim.  The employer requested a formal decision and order (D&O) rejecting the C&R, for purposes of appeal.  Accordingly, we here provide the requested D&O.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
THE LAW CONCERNING THE PROPOSED C&R

AS 23.30.012 provides in part: 


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer.... The agreement shall be approved 
by the board only when the terms conform to the provisions of this chapter.... The board may approve lump‑sum settlements 
when it appears to be to the best interest of the employee or beneficiary or beneficiaries.


Our regulation, 8 AAC 45.160(e), provides, in part:


Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 


In Clark v. Municipality of Anchorage, 777 P.2d 1159, (Alaska 1989), the Alaska Supreme Court directed us to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  We have consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers' compensation benefits.  See, e.g.,  Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999),  Viens v. Locate Call Center of Alaska., AWCB Decision No. 98-0013 (January 20, 1998),  Costlow v. State of Alaska, D.P.S., AWCB Decision No. 93-0074 (March 25, 1993). 


We conclude that at the time we consider a proposed agreed settlement we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee's best interest.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.   Of course, we must make our decision on the proposed settlement based on the evidence before us, not on the evidence that might be produced at a full hearing on the merits of the claim.  As a consequence of the employer's request for a written Decision and Order, we are here required to make findings of fact and conclusions of law which, if the full case is heard on the merits, might have to be modified.  


II.
SHALL WE APPROVE THE PROPOSED C&R?


A. 
MEDICAL BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  This presumption also applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).   In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).     


In this case, the medical records of Drs. Horning, Gevaert and Levine and the hearing testimony of the employee reflect that the employee was treated for a work injury and suffered disability.  We find this testimony and these medical records are sufficient evidence of work related impairment to raise the presumption of compensability under AS 23.30.120(a).  Olson, 818 P.2d at 675.  We find the PPI rating by Dr. Levine is sufficient evidence of work related impairment to raise the presumption of compensability for the employee's entitlement to PPI benefits for a 5 percent whole-person impairment under AS 23.30.190.  Id.

In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the claim is not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence. Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).   

However, in Weidner & Associates v. Hibdon, ____ P.2d ____ (Alaska 1999), Slip Op. 5189 (October 8, 1999), the Alaska Supreme Court held medical care sought by an injured worker within two years of the injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice. The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much higher than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.  See, e.g., Robles v. Wal-Mart, Inc., AWCB No. 99-0260 (December 28, 1999).   

In Hibdon the court held, in the pertinent part:   


[W]e find that the Board exceeded its authority when it overrode the consensus reached between Hibdon and her doctors about what treatment was appropriate.


According to Professor Larson’s treatise on workers’ compensation, where a claimant receives conflicting medical advise, the claimant may choose to follow his or her own doctor’s advice, so long as the choice of treatment is reasonable. [Citation omitted].  The question of reasonableness is  “complex fact judgment involving a multitude of variables.”  [Citation omitted].  However, where the claimant presents credible, competent evidence from his or her treating physician that the treatment undergone or sought is reasonably effective and necessary for the process of recovery, and the evidence is corroborated by other medical experts, and the treatment falls within the realm of medically accepted options, it is generally considered reasonable.  If the employee makes this showing, the employer is faced with a heavy burden –- the employer must demonstrate to the Board that the treatment is neither reasonable and necessary, nor within the realm of acceptable medical options under the particular facts.  It is not the Board’s function to choose between reasonable, yet competing, medically acceptable treatments.  Rather the Board must determine whether the actual treatment sought by the injured employee is reasonable.


Hibdon, ____ P.2d at ____ , Slip Op. at p. 5.


The employee here presented evidence of her doctors’ opinions and recommendations concerning her treatment, at least through May of 1999, as well as her own testimony confirming her need for treatment.  Dr. Bald felt the employee's symptoms were "mainly" from her pre-existing injury and recommended only exercises.  However, Dr. Gevaert continued to provide treatment and medication through at least the spring of 1999.  Based on our review of the entire record, we find a clear dispute over the efficacy of continued conservative treatment between Dr. Bald and Dr. Gevaert.  However,  we find the employer has failed to present sufficient evidence to show the care provided by her treating physicians at the time of Dr. Bald's report and the employer's controversion was unreasonable, unnecessary, and outside the realm of acceptable medical practice.  Accordingly, based on the court’s opinion in Hibdon, we find the employee's past medical treatment has been reasonable an necessary, as a matter of law.  Under Carter we also note the employee enjoys a presumption of continuing entitlement to medical benefits.  Consequently, we cannot find the waiver of the employee's medical benefits is in her best interest.  Accordingly, we must deny the proposed C&R under AS 23.30.012 and 8 AAC 45.160(e).



B. 
PPI BENEFITS

As noted above, we found the PPI rating by Dr. Levine is sufficient evidence of work related impairment to raise the presumption of compensability for the employee's entitlement to PPI benefits for a 5 percent whole-person impairment under AS 23.30.190.    Olson, 818 P.2d at 675.  


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon v. AWCB, 880 P.2d 1051, 1054 (Alaska 1994) (quoting Grainger v. AWCB, 805 P.2d 976, 977 (Alaska 1991)).  An alternate explanation or theory of causation is substantial evidence rebutting the presumption only if the employer shows the alternate cause is the sole cause of the condition or symptom, and excludes work from being a factor.  DeYounge v. NANA/Marriott, ___ P.2d ___ (Alaska 2000), Slip Op. No. 5265 (April 21, 2000).   We find the opinion of Dr. Bald, taken in isolation, is substantial evidence that the employee's 1997 injury was a soft tissue injury, resulting in no permanent impairment.


Consequently, the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).   Dr. Bald felt the employee's continuing symptoms resulted "mainly" from a pre-existing injury, but that opinion did not rule out the possibility of persisting symptoms from the 1997 work injury.  We find much more persuasive Dr. Levine's specific ascription of symptoms to the 1997 work injury, and his specific calculation of a PPI rating ascribed to that injury under the AMA Guides.  Considering the entire record presently available to us, we find the preponderance of the evidence shows the employee suffers a 5 percent work-related PPI.  We find that, as a matter of law, she would be entitled to the corresponding PPI benefits under AS 23.30.190.


Based on the terms of the C&R, we find the employee would waive any and all workers’ compensation benefits if we approve the agreement, including possible rehabilitation training under AS 23.30.041 and possible medical benefits under AS 23.30.095(a).  The employee receives nothing in return for waiver of these benefits, other than benefits to which she appears to be entitled.  However tenuous the employee’s claims for specific medical care are at the moment, we are unable to find any benefit to the employee if she waives her claims.  We cannot find the waiver of benefits under the proposed C&R in the employee's best interest.  Based on that finding, we again conclude we must deny the C&R under AS 23.30.012 and 8 AAC 45.160.  


As we discussed in the May 3, 2000 hearing on the C&R, we direct the employee's questions to the Workers' Compensation Officers in the Anchorage office of the Workers' Compensation Division.  Specifically, under 8 AAC 45.065 we direct Worker Compensation Officer Janet Carricaburu to arrange a prehearing conference with the parties concerning the settlement or prosecution of the employee's claim. 


We remind the employee that AS 23.30.110(c) provides in part: "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  Because the employer has controverted the employee's claim, the employee must file an Affidavit of Readiness for Hearing within the time limits set by AS 23.30.110(c) to avoid automatic denial of her claim.  Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912, 913 (Alaska 1996). 


ORDER
1.
The proposed Compromise and Release agreement on this claim is denied under AS 23.30.012 and 8 AAC 45.160.

2.
Under 8 AAC 45.065 we direct Worker Compensation Officer Janet Carricaburu to arrange a prehearing conference with the parties concerning the settlement or prosecution of the employee's claim. 


Dated at Anchorage, Alaska this 11th day of May, 2000.


ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






    
Designated Chairman







____________________________                                






Harriet T. Lawlor, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GRETCHEN L. KLINE employee / applicant; v. SWANSONS, employer; ALASKA NATIONAL INS. CO., insurer / defendants;  Case No. 199713686; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  11th day of May, 2000.

                             

   _________________________________

      






Elisa Bandolin, Clerk
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