Amy E. Pettingill v. Moose Lodge #1266


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

AMY E. PETTINGILL, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

MOOSE  LODGE  #1266,

                                                  Employer,

                                                   and 

GAB ROBINS NORTH AMERICA, INC.,

                                                  Insurer,

                                                            Defendants.
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)
       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199629887
      AWCB Decision No. 00-0100 

       Filed in  Anchorage, Alaska 

       on June 2, 2000.


We heard the employer's petition for a second independent medical examination (SIME) on May 23, 2000, in Anchorage, Alaska.  Attorney Joseph A. Kalamarides represented the employee. Attorney Robert L. Griffin represented employer Moose Lodge No. 1266 and its insurer.  We closed the record at the conclusion of the hearing.


ISSUES

Whether to order an SIME under AS 23.30.095(k).


SUMMARY OF THE EVIDENCE

The employee's claim was previously heard on February 25, 1999.  The claim had been bifurcated and only the issues of timely notice and course and scope were argued at that time.  In Pettingill v. Moose Lodge #1266, AWCB Decision No. 99-0068 (March 31, 1999), the Board found that the employee injured her low back in the course and scope of her employment on October 12, 1996.  The Board also found that she had given timely notice of her injury.  Therefore, the Board found that the employee's low back injury was compensable.  A thorough recitation of the facts can be found at pages 2-8 of that decision and are incorporated herein by reference.


Previously, on April 25, 1997, Karen Fagin, M.D. had performed a lumbar micro diskectomy on the employee at the L5-S1 level.  On April 6, 1998, the employee was examined by Dale Harris, M.D. and reported worsening back pain.  She was referred to Christopher Miller, M.D., a neurosurgeon, who evaluated the employee on April 30, 1998.  Dr. Miller described the surgery performed by Dr. Fagin as completely ineffective.  In his April 30, 1998 letter to Dr. Harris, Dr. Miller stated: "I do not think that [she] will respond any longer to physical therapy since the surgery has completely disrupted the back part of the disc.  It may well respond to an interbody fusion."  Dr. Miller recommended a repeat MRI and a discogram "to determine whether or not a fusion would be effective." 


In his June 4, 1998 office note, Dr. Miller stated:

Amy was in the office to discuss the results of her MRI and discogram.... We had a long discussion today about her options of nonoperative treatment and expected course.  I think that this will probably resolve, but it may take literally five to ten years; it is difficult to say.  It has been very painful for the past two years and it is severely limiting her activity level and her ability to work.

The other option is to do surgery.  I think she would need a fusion.  It could be done from the front or behind.  For multiple reasons, I would prefer to do it from the front since there is no definite nerve root compression.  This will make the recovery much quicker and probably get her a better construct because we will not have to destroy the posterior element to do the fusion.  This will also eliminate any additional scarring from surgery.  I think the odds of this helping her are probably 90% or better although she will not get full relief.  

We discussed treating this with activity and exercise over time although I do expect it will take quite a while for that to actually result in any improvement.

I discussed the details of the procedure including risks, focussing on a vascular or nerve root complication although there are certainly other complications as well.  She is aware that there is a possibility she is not going to improve.  She is aware that there is a possibility that she will get better with nonoperative treatment although it is likely to take an extended period of time.  She is going to consider her options and then get back to me about whether or not she wants to have surgery.


On July 1, 1998 the employee's attorney wrote to Dr. Harris with questions in preparation for a prehearing conference on the employee's claim.  The letter asked for Dr. Harris' opinion on a number of issues, including whether 

Ms. Pettingill's slip and fall at the Cordova Moose Lodge in October 1996 [was] the substantial factor in causation of her current low back condition and need for surgery?  A substantial factor means that (1) the condition would not have occurred at the time it did, in the way it did, or to the degree that it did but for the employment[, and] (2) that reasonable people would regard it as a cause and attach responsibility to it.

In his response, dated July 20, 1998, Dr. Harris replied to the above question by checking "Yes."


Following the Board's decision on March 31, 1999, the parties began negotiations over the issues that remained unresolved after the bifurcated hearing and decision.  Of relevance to the present claim was the issue of whether the employee required additional surgery as a result of her work-related injury.  The parties determined that the most expeditious way to resolve these remaining issues would be to mutually consent to an examination of the employee by Douglas Smith, M.D. and mutually agree to be bound by the opinions of Dr. Smith.  The parties agreed that if Dr. Smith determined there was a possibility the employee would need surgery in the future, they would have Dr. Smith reassess the employee at the appropriate future time and proceed with his recommendations regarding surgery.


In his July 24, 1999 report, Dr. Smith determined that the employee's chronic low back pain was chronologically related to her October 1996 work injury and that it was probable that her condition was related to "whatever happened in October of 1996." In his answer to the parties' inquiry regarding current recommendations for reasonable and necessary medical treatment, Dr. Smith stated:

ANSWER: There are at least three alternatives.

The first alternative is to continue as she is with a program for general aerobic conditioning and a little bit of stretching as she describes it to me.

The second option would be to be involved in a more aggressive physical therapy rehabilitation program with some specific back exercises in addition to the aerobic conditioning.

The third alternative would be to consider surgical intervention as recommended by Dr. Miller in April of 1998, based on his discogram results.

Arguments could be made for either [sic] of the three approaches outlined above.

Dr. Smith's July 24, 1999 report at 5.  


In response to the question of whether the employee required surgery at that time as reasonable and necessary medical treatment for the process of recovery from her 1996 injury, Dr. Smith stated:

ANSWER: Whether or not to have surgery is a decision on the part of Amy Pettingill and whoever her attending physician or surgeon would be at the time.

There is a school of thought that believes that there is a possibility of improvement and function with spinal fusion in the light of abnormal discograms as described by Dr. Miller.  There is not a consensus within the medical community, as nearly as I can tell, about whether this approach is absolutely predictable.  It certainly is within the range of what is now considered reasonable medical treatment by many spine surgeons.

It would not be my impression that this is absolutely required as I feel there are other alternatives as I mentioned in answering the previous questions.

There are, in the literature, a group of patients who had positive discograms who had spontaneous improvement in their symptomatology over a period of a couple of years following the discogram.  This is one of the studies that raises the question of whether surgery is required considering her present symptomatology and findings.  

Dr. Smith's July 24 1999 report at 6.  Dr. Smith responded to the question of whether the employee may need future surgery for the process of recovery from her 1996 injury by stating: "The answer to this is similar to the answer above.  You [are] merely moving the question or decision about surgical intervention into the future instead of having it be at the present time."  Id.


The employee returned to Dr. Harris on August 25, 1999, following her appointment with Dr. Smith.  Dr. Harris noted that the employee was given a choice between surgery and physical therapy and that she elected to take the conservative approach, trying physical therapy at that time.  Dr. Harris commented that although the surgical option was open, he agreed with starting conservatively with physical therapy.   He recommended that she advance into a specialized back program if physical therapy failed.  Dr. Harris' August 25, 1999 chart note.


In his December 3, 1999, report Dr. Harris notes the employee 

has followed a conservative course for treatment of her back problems and has been unrewarded.  She continues to have pain unchanged from when I started with her several months ago.  She is becoming frustrated about this because of her lack of ability to return to gainful employment.  She reports intermittent symptoms into her left foot and that her inner aspect is somewhat anesthetic.  She is feeling very stressed about the situation and failure to improve.

Dr. Harris went on to note "I have discussed with her that surgery may be good or the best choice for her...."  Dr. Harris then referred the employee to Stephen J. McGirr, M.D., a neurosurgeon.  Dr. Harris noted that the employee was "alternately tearful and then somewhat angry about her situation."


In his February 2, 2000 letter to the employee, Dr. McGirr stated:

This is to summarize our conversation of this date.  You were here for a second opinion, having previously seen Dr. Chris Miller.  He was of the opinion that your pains originated from an internal tear of the disc cartilage at L5-S1, with collapse of the disc space, and that surgery to decompress the nerve roots at L5-S1 space, and that surgery to decompress the nerve roots at L5-S1 (which was the procedure done by Dr. Karen Fagin on April 28, 1997) did not succeed because it failed to address the underlying problem, which was the pain from the tears and degeneration of the disc.  He has proposed an approach from the front and placement of an interbody bone fusion device to be done from the front, but he recommended first a trial of conservative treatments, which you have diligently done over the past year.

I would like to summarize that I am in agreement that there probably now are only two options.  One is to live with the symptoms that you have and hope that time continues to improve the back and hip pain and permits you freedom to be more active and with less restrictions than you currently are [sic].   I am doubtful, though, that further time will achieve this, having the benefit of a year's conservative treatment under your belt.  I therefore feel that Dr. Miller's other recommendation, namely, an anterior approach to the lumbar spine with fusion at L5-S1, is the appropriate next treatment.  I believe that this would improve your back and leg symptoms, and I believe that we can accomplish this successfully 70% of the time (Dr. Miller had mentioned 90% in his note).


After receipt of Dr. McGirr's report, the employer's counsel contacted Dr. Smith to see if he was willing to reevaluate the employee in keeping with the parties' contemplated resolution of the future surgery issue.  However, on February 25, 2000, Dr. Smith's office responded to the employer's counsel, stating that Dr. Smith refused to see the employee a second time.  Affidavit of Christi C. Niemann, dated May 16, 2000.  The employer then decided to schedule an employer medical evaluation to seek another opinion on the employee's need for surgery and its relationship to her claim.  


The employee next saw Donald A. Peterson, M.D., orthopedic physician and surgeon, at the request of the employer.   In his April 4, 2000 report, Dr. Peterson diagnosed the employee as having "Developmental - degenerative disk disease L5-S1", "status post laminotomy and partial facetectomy and diskectomy at L5-S1 level", and "Nonphysical factors affecting the physical presentation."  Dr. Peterson opined that the employee 

has a developmentally narrowed disk at the L5-S1 level which degenerated prematurely.  In my opinion, the diagnosis is not at all related to the alleged work injury of October 13, 1996.  As documented by x-rays prior to this date, the disk was already narrowed and degenerated before the date of injury.  She also had symptoms of low back pain prior to that date.  The medical record does not support an injury having been sustained on October 13, 1996.  In cases where there is a question of the mechanism of injury, the medical record proximate to that date should be given most weight.  Dr. Bartley described the gradual onset of low back pain over the prior one to two weeks and there was absolutely no mention of a slip and fall type injury.  Although a slip and fall is mentioned at the time of her admission to Cordova Community Hospital on October 20th indicating that the injury had occurred one week and two days prior, this is inconsistent with the history provided to Dr. Cohen that she had low back and bilateral lower extremity pain on October 18, 1996.  In retrospect Ms. Pettingill's symptoms prior to her surgery were not due to radiculopathy because the surgery to relieve pressure on the nerve root did absolutely no good.  Her symptoms were, in retrospect, on the basis of scleratomal type pain which could be ascribed to her developmentally narrowed and bulging disk at this level.


When asked whether surgery is required at the present time as reasonable and necessary medical treatment for the process of recovery from the employee's 1996 injury, Dr. Peterson responded:

In my opinion, Ms. Pettingill would be an extremely poor candidate for surgery.  On examination there is gross evidence of pain behavior as noted by positive Waddell's and Marxer's test and pain responses far out of proportion to any stresses applied.  For better or worse, the most accurate predictor of surgical success in fusion type surgery are the presence or absence of psychological factors affecting pain behavior, and in my opinion, unfortunately such factors are present in Ms. Pettingill's case.


....

Further documentation of my impression could be obtained through an MMPI examination along with a psychological profile.  As stated above, I do not believe her present physical condition can be ascribed to the alleged October 13, 1996 injury with reasonable medical probability.


A copy of Dr. Peterson's report was sent to Dr. Harris for review.  In his April 25, 2000 letter, Dr. Harris continued to opine that the employee required surgery and that her 1996 work injury was a substantial factor necessitating surgery.  He explained:

I have know[n] Amy for 11-years with a first chart note of 2-21-89 and she was a healthy robust young woman who had no physical disability.  I then did not see her from 1993 until mid 1997.  Her health changes were quite marked with symptoms of pain and loss of confidence in her ability to do the physical activities which had been a major part of her life.  I think we can all agree that her back problem maybe [sic] multifactorial, however, in a young woman, a traumatic event is much more likely to cause the problems that she is experiencing than degenerative disk disease.  I think it was the acute injury that lead to the problems she is experiencing [rather] than degenerative disc disease.


In light of the clear dispute between Dr. Peterson, the EME, and Dr. Harris, Dr. Miller, Dr. Smith, and Dr. McGirr, the employer filed a petition requesting that we order an SIME to resolve the issues of whether the employee currently requires surgery and whether her current condition is related to her October 1996 work related injury.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation ... or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find subsection AS 23.30.095(k) is procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97‑0165 at 3 (July 23, 1997).  We conclude we have wide discretion under subsection 95(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims under AS 23.30.135(a).  See Austin v. Tatonduk Outfitters, Ltd., AWCB Decision No. 98-0201 at 3 (August 5, 1998).


From our review of the case file, we find the parties have developed a full and extensive medical record.  Although we do note disagreements between Dr. Peterson and the various other physicians who examined the employee, we find the medical evidence is so fully developed that one or more SIME reports would not substantially clarify the record.


We conclude an SIME would not substantially assist us in our duty to ascertain the rights of the parties under AS 23.30.135(a).  Therefore, we decline to exercise our discretion under AS 23.30.095(k) to order an SIME on the disputed issues.

ORDER

The employer's petition for an SIME under AS 23.30.095(k) is denied and dismissed.

Dated at Anchorage, Alaska this 2nd day of June, 2000.
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                               Designated Chairperson
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S.T. Hagedorn, Member







______________________________                                  






Andrew J. Piekarski, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of AMY E. PETTINGILL, employee/applicant; v. MOOSE, LODGE CORDOVA #1266, employer; GAB ROBINS NORTH AMERICA, INC. insurer/defendants; Case No. 199629887; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of June, 2000.

                             
_________________________________

                            


Debra C. Randall, Clerk
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