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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

BENNY BOB BRUMLOW, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

PROVIDENCE ALASKA MEDICAL CNTR,

                                                  Employer,

                                                   and 

SISTERS OF PROVIDENCE,

                                                  Insurer,

                                                            Defendants.
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        FINAL

          DECISION AND ORDER

        AWCB Case No.  199608232
        AWCB Decision No. 00-0103

         Filed with AWCB Anchorage, Alaska

         June 5 , 2000


On May 11, 2000, in Anchorage, Alaska, we heard the employee’s claims for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical expenses and attorney’s fees.  Attorney William Erwin represented the employee.  Attorney Constance Livsey represented the employer.  We closed the record at the conclusion of the hearing.


ISSUES

1. Is the employee entitled to TTD benefits?

2. Is the employee entitled to PPI benefits?

3. Is the employee entitled to medical expenses?

4. Is the employee’s attorney entitled to attorney’s fees?


SUMMARY OF THE EVIDENCE

The employee has worked for the employer since December 23, 1985.  He was injured in the course and scope of his employment on February 22, 1996.  At the time of his injury, the employee, an electrician, was attempting to secure an electrical panel in place by himself.  The panel weighed approximately 100 pounds.  The panel slipped and the employee grabbed it with both hands to prevent it from striking his feet.  The employee testified he felt pain in his back, neck and shoulders and, “ever since then I’ve had problems, various and sundry degrees, off of one end of it to the other... [of my] [b]ack, shoulders.”  (Employee’s Deposition at 24-25).  


The employee first sought treatment for his work injury from his family physician, John H. Schwartz, M.D., on April 10, 1996.  Dr. Schwartz noted the employee had “left-sided neck, shoulder, and arm pain.”  (Dr. Schwartz’ 4/19/96 Letter to Employer).  Dr. Schwartz diagnosed “degenerative disc disease with spondylosis at C6-7 and some small central and right sided intervertebral disc herniation at C6-7 and spondylosis C3-4, C5-6, and C6-7, as well as an additional central intervertebral disc herniation at C2-3.”  Id.  Dr. Schwartz also noted, “I suspect that his job-related lifting activities have contributed to some degree to the current situation, although it is impossible to know for sure.”  Id.


Dr. Schwartz referred the employee to J. Paul Dittrich, M.D., for his opinion “about [the employee’s] relatively recent onset of left shoulder and arm pain.  It appears to me to be radicular in nature.”  (Dr. Schwartz’ 4/16/96 Letter to Dr. Dittrich).  Dr. Dittrich wrote that he felt the employee had a definite disc problem with nerve root compression, and noted the employee was being treated in physical therapy.  (Dr. Dittrich’s 4/30/96 Letter to Dr. Schwartz).  On May 21, 1996, Dr. Dittrich noted the employee was improving, and could return to work, but “he should avoid lifting the heavy control panel covers that seem to have caused his problem in the first place.”  (Dr. Dittrich’s 5/21/96 Physician’s Report).


The employer paid the employee temporary total disability benefits from April 18, 1996 through May 21, 1996.  The employee sought treatment again on December 3, 1996.  He presented himself to Dr. Dittrich with complaints of low back pain and numbness extending into his right leg.  (Dr. Dittrich’s 12/3/96 Physician’s Report).


On December 24, 1996, the employee filed a Report of Occupational Injury or Illness with the Alaska Workers’ Compensation Board.  That report asserts, “back has hurt almost constantly since injury cited.  I was helping whe navailable [sic] for heavy panels.  My leg hurt and I have lost feeling in one toe and legs aer [sic] very weak.”  (12/24/96 Report of Occupational Injury or Illness).


The employee testified he injured both of his shoulders on February 22, 1996.  He testified he thought he suffered minor sprains, and was more concerned about his back pain.  He testified he took pain relievers virtually every day, up to 16 aspirin per day.  He testified that both of his shoulders progressively worsened over the next two years, his right shoulder more than his left one.  He testified his back and shoulders continued to bother him over the next two years and he requested help many times from his supervisor, and the majority of the time it was denied because there were no others available to help him.  The employee testified he did not seek medical help during this time because “[the doctors] said it should straighten out, so I was hoping it would.” (Employee’s Hearing Testimony).


The employee finally decided to see a physician for his right shoulder after an episode at work where he extended his arm and felt a shocking sensation.  On February 19, 1998, the employee saw George F. Gates, M.D., for evaluation of his right shoulder.  The employee testified he told Dr. Gates at that time that his left shoulder bothered him also.   Dr. Gates wrote:

The patient stated he injured the shoulder approximately two years ago while working at Providence Hospital.  At that time he was attempting to lift a large electrical panel which weighs well over one hundred [pounds], he states.  He had no help doing this and was attempting to put the panel in place when the panel slipped and he attempted to catch the panel and keep it from falling so it wouldn’t hit his feet.  In doing so he had an acute sharp pain in his right shoulder.  He felt that he had just sprained the shoulder.  Unfortunately he has continued to have pain in his shoulder and this is the reason that he saw me.  In this evaluation the patient had an arthrogram of the shoulder which demonstrated that he has a through and through tear of the rotator cuff which I believe is probably more likely than not a direct result of the injury that he sustained with the electrical panel.

(Dr. Gates’ 3/9/98 Letter).


In his February 19, 1998 evaluation, Dr. Gates compared the employee’s right shoulder and left shoulder and noted that the employee had a “torn rotator cuff right shoulder and bicepral tendinitis right shoulder.”  (Dr. Gates’ 2/19/98 Notes).  He also noted “significant atrophy of the ifraspinatus on the right.”  Id.  He recommended surgery on the right shoulder.  The employee testified he had pain in his left shoulder, but decided to wait for treatment on that shoulder because the workers’ compensation insurance company refused to pay for it and he could not afford it.


On March 29, 1998, Dr. Gates performed an acromioplasty and repair of the employee’s right rotator cuff.  The postoperative diagnosis was a torn rotator cuff.  (3/29/98 Operative Report).  Dr. Gates released the employee to work on August 12, 1998 without restriction.  (Dr. Gates’ 8/12/98 Work Release).  The results of the operation were mixed:  the employee had improvement in his shoulder, but continued to have weakness, a positive impingement sign and some pain.  A post-operative arthrogram revealed the employee’s right rotator cuff was still torn.  (Dr. Gates’ 11/18/98 Report).


On November 18, 1998, Dr. Gates evaluated the employee’s right shoulder to determine his PPI rating.  Dr. Gates determined the employee suffered loss of motion that led to a 9% impairment of the upper extremity.  Dr. Gates then added 10% of the upper extremity pursuant to page 3/63 of the Guides to the Evaluation of Permanent Impairment, 4th Edition.  He then extrapolated those values into a whole person rating and concluded the employee suffered an 11% PPI.  (Dr. Gates’ 11/18/98 Report).


On June 16, 1999, Dr. Gates determined the employee had a torn left rotator cuff that was “not nearly as large as the one that was in his right shoulder.”
(Dr. Gates’ 6/16/99 Notes).  The employee discussed having surgery on his left shoulder with Dr. Gates, but decided to wait.  The employee testified his left shoulder continues to bother him, but he continues to work.  He testified he has approximately 290 electrical panels to check and checks about 16 to 18 panels per month, usually alone.  The panels are many different sizes.  The weight of the panels varies from about 20 pounds to about 250 pounds.  


The employee’s wife testified.  She and the employee have been married for 44 years.  She testified she noticed the pain in the employee’s shoulders gradually increased since his February 22, 1996 accident.  She testified her husband does not complain, does not often go to the doctor and has a high tolerance for pain.  The employee testified that while playing football about 30 years ago he played with a broken wrist, which he did not realize was broken until several years later.


Ronald J. Silva testified on behalf of the employer.  From 1996 through 1999, he was the Team Leader, Building & Plant, and the employee’s direct supervisor.  He worked in the office and did not work beside the employee.  He testified the employee “always seemed to get the job done.”  (Silva’s Hearing Testimony).  He testified the employee started complaining about his shoulder problems “within months to a year following up to the [right shoulder] operation [in March 1998],” and the employee’s condition gradually worsened.  (Silva’s Hearing Testimony).   


Bryan H. Laycoe, M.D., examined the employee at the employer’s request on January 11, 1997.  At that time, the employee was not seeking compensation benefits for his shoulders, but only for his back and neck injuries.  None of the questions posed to Dr. Laycoe by the employer for his January 1997 report concerned the employee’s shoulder conditions.  Dr. Laycoe noted in his report:

It was explained to the examinee that the purpose of this examination was to address a specific injury or condition as outlined by the requesting party.

(Dr. Laycoe’s 1/11/97 Report).


Dr. Laycoe did not make any findings regarding the employee’s shoulders and testified the employee did not complain of any shoulder problems at the time of the January 1997 exam.  Dr. Laycoe found the employee suffered no permanent partial impairment as result of the February 22, 1996 work accident.


After the employee sought benefits for his shoulder injuries, at the request of the employer, on October 2, 1998 Dr. Laycoe again reviewed his January 11, 1997 file of the employee and wrote:

Our records clearly indicate that Mr. Brumlow did not mention shoulder pain or claim shoulder injury, and there was no evidence of shoulder pathology on the examination.  We would clearly have expected Mr. Brumlow to indicate to us shoulder pain or a shoulder injury on his pain diagram that he filled out and that our report would have indicated that he complained of pain in the shoulder when we examined and if he had a previous shoulder injury with ongoing shoulder problems.  For example, a torn rotator cuff would have been apparent with complaints of shoulder pain on range of motion examinations January 11, 1997.  That was not the case.

Thus, there was no indication of a torn rotator cuff on either shoulder at the time of our examination January, 1997.  Based on our assessment and review of records, we could not state that a diagnosis of torn rotator cuff was attributable to the February 22, 1996, incident.

(Dr. Laycoe’s 10/2/98 Letter to Employer).


Dr. Neumann evaluated the employee on October 16, 1999.  He wrote:  “In my opinion Mr. Brumlow did sustain some permanent impairment to his right shoulder as a result of the February 22, 1996, incident.”  He concluded the employee suffered torn rotator cuffs in both shoulders.  He concluded the employee suffered a PPI of 4% to his right shoulder injury and a 3% PPI to his left shoulder injury.  Dr. Neumann attributed the difference between his PPI rating and Dr. Gates PPI rating to different methodology in computing PPI.  Dr. Neumann asserted the PPI should be calculated based on range of motion tests alone, while Dr. Gates apparently also combined the employee’s range of motion findings with the “other disorders” findings of table 18 at page 3/58 of the AMA Guides to the Evaluation of Permanent Impairment, 4th Edition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Presumption Analysis


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter . . . ."  The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.”  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987), establishing a “preliminary link” between the injury claimed and employment, Burgess Construction, 623 P.2d at 316, or between a work-related injury and the existence of disability.  Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Id. Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.”  Id. (quoting Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)).  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985). 


In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Servs., 577 P.2d 1044 (Alaska 1978).  We defer questions of credibility and the weight to give the employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Beauchamp v. Employers Liab. Assurance Corp., 477 P.2d 993 (Alaska 1970).

A.
The Employee’s Right Shoulder Injury

We find the employee introduced sufficient evidence to raise the presumption of compensability regarding his right shoulder injury.  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  The employee testified he injured his right shoulder on February 22, 1996.  He testified that it progressively worsened until he finally saw Dr. Gates on February 19, 1998.  The employee’s treating physician testified the employee’s injury was consistent with the employee’s history of injury to his right shoulder on February 22, 1996.  (Dr. Gates’ 9/29/99 Deposition).  We find this testimony is sufficient evidence to establish a “preliminary link” between the work accident and the employee’s injury.  Following the Court's rationale in Meek v. Unocal Corp., 914 P.2d 1276, we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits he claims. 


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  Dr. Laycoe testified that it was unlikely the employee suffered a full tear of his right rotator cuff from his February 22, 1996 work accident.  He testified it was more likely the employee’s torn rotator cuff was caused by degenerative changes that occurred over time and were related to the employee’s aging.  (Dr. Laycoe’s Deposition at 13-14).  Dr. Neumann also testified that aging probably caused the employee’s torn rotator cuff.  (Dr. Neumann’s Deposition at 16-17).  We find the employer has offered substantial evidence of an alternative theory of injury, thus rebutting the presumption.  See Safeway v. Mackey, 965 P.2d 22, 27-28 (Alaska 1998); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991). 


The employee must prove his claim for additional benefits by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  We find the employee has met his burden of proof.  We heard testimony from the employee and his wife regarding the injury that the employee sustained to his right shoulder.  Both testified the employee’s injury progressively worsened over time.  We find the employee and Mrs. Brumlow to be credible witnesses and we accord substantial weight to their testimony.  AS 23.30.122.  We conclude the employee suffered a tear to his right rotator cuff on February 22, 1996.  We find that this tear progressively worsened through the employee’s continued work, and ultimately resulted in a “through and through” tear.


We reach this conclusion because of several factors.  First, the employee never had any significant injury to his right shoulder before or after his February 22, 1996 work accident.  There is no evidence the employee had any complaints to his shoulder before his work accident in 1996.  Second, the employee convincingly testified that the injury to his right shoulder was triggered by his work accident and progressively worsened.  On the day of his work accident, the employee suffered injuries to multiple body parts, including suffering multiple disc herniations.  We do not find it unreasonable, as the employee testified, that he was more concerned about the other more pressing and painful injuries that he suffered on February 22, 1996.  We do not find it unreasonable that the employee waited for his shoulder to heal on its own before seeking medical assistance.  The employee testified he was waiting for his shoulder to heal on its own and he testified that his physicians told him he just needed time.  Mrs. Brumlow testified the employee did not often seek medical assistance unless he was in serious pain.  The employee also testified he took large doses of aspirin virtually every day to relieve his pain.  The employee’s supervisor also testified the employee had been complaining several months to one year about his shoulders.


Third, the employee’s treating physician testified that the employee’s torn rotator cuff was due to his February 22, 1996 work accident.  He testified “it’s not uncommon, in other words, for me to see people who have had a significant injury to a rotator cuff not to seek medical attention.”  (Dr. Gates’ Deposition at 23-24).  Fourth, while all the doctors agreed it would be “unusual” for a person with a “through and through” tear of the rotator cuff to go for a period of several years without experiencing pain or some lost range of motion, no doctor opined that this was impossible.  Additionally, the employee currently has a “through and through” tear of his left rotator cuff, and continues to work, so it obviously is possible for him to perform his job with this condition.  We find it was possible for the employee to continue to work with a “through and through” torn rotator cuff and, indeed he did continue to work with one.  Fifth, Dr. Neumann, in describing the employee’s left rotator cuff condition testified that a symptom presentation of slowly increasing pain “could also be associated with the extension of a small tear into larger tear which could come from an episode of trauma.”  (Dr. Neumann’s Deposition at 18-19).  Lastly, Dr. Gates noted the employee had “significant atrophy of the ifraspinatus on the right,” which indicates to us this condition has lasted for some time. (Dr. Gates’ 2/19/98 Notes).


We conclude the employee has proven by a preponderance of the evidence that his torn right rotator cuff injury is causally related to his work accident on February 22, 1996.  We conclude the employee has proven he is entitled to the benefits he requests.

B.
The Employee’s Left Shoulder Injury

We find the employee introduced sufficient evidence to raise the presumption of compensability regarding his left shoulder injury.  Smallwood, 623 P.2d at 316.  The employee testified he injured his left shoulder on February 22, 1996.  The medical records indicate he complained of left shoulder and arm pain on April 16, 1996.  (Dr. Schwartz’ 4/16/96 Chart Note).  On April 30, 1996 Dr. Dittrich reported the employee complained of “pain in the neck and left scapula and shoulder extending down the arm as far as the hand...”  (Dr. Dittrich’s 4/30/96 Physician’s Report).  


The employee testified that his left shoulder progressively worsened.  Dr. Neumann, in describing the employee’s left rotator cuff condition testified that a symptom presentation of slowly increasing pain “could also be associated with the extension of a small tear into larger tear which could come from an episode of trauma.”  (Dr. Neumann’s Deposition at 18-19).  We find this testimony is sufficient evidence to establish a “preliminary link” between the work accident and the employee’s injury.  Following the Court's rationale in Meek 914 P.2d at 1276, we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits he claims. 


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  Dr. Laycoe testified that it was unlikely the employee suffered a full tear of his left rotator cuff from his February 22, 1996 work accident.  He testified it was more likely the employee’s torn rotator cuff was caused by degenerative changes that occurred over time and were related to the employee’s aging.  (Dr. Laycoe’s Deposition at 13-14).  Dr. Neumann also testified that the employee’s torn rotator cuff was probably caused by aging.  (Dr. Neumann’s Deposition at 16-17).  We find the employer has offered substantial evidence of an alternative theory of injury, thus rebutting the presumption.  See Safeway, 965 P.2d at 27-28; Grainger, 805 P.2d at 977. 


The employee must prove his claim for additional benefits by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  
We find the employee has met his burden of proof.  We heard testimony from the employee and his wife regarding the injury that the employee sustained to his left shoulder.  Both testified the employee’s injury progressively worsened over time.  As we noted above, we find the employee and Mrs. Brumlow are credible witnesses and we accord substantial weight to their testimony.  AS 23.30.122.  We conclude the employee suffered a tear to his left rotator cuff on February 22, 1996.  We find that this tear progressively worsened through the employee’s continued work, and ultimately resulted in a “through and through” tear.


We reach this conclusion because of several factors.  First, the employee never had a significant injury to his left shoulder before or after his February 22, 1996 work accident.  There is no evidence the employee had any complaints to his shoulder before his work accident in 1996.  Second, the employee convincingly testified that the injury to his left shoulder was triggered by his work accident and progressively worsened.  On the day of his work accident, the employee suffered injuries to multiple body parts, including suffering multiple disc herniations.  We do not find it unreasonable, as the employee testified, that he was more concerned about the other more pressing and painful injuries that he suffered on February 22, 1996.  We do not find it unreasonable that the employee waited for his shoulder to get better before seeking medical assistance.  The employee testified he did not frequently go to hospitals or seek medical assistance unless he was in serious pain.  His wife concurred in this testimony.  The employee also testified he took large doses of aspirin virtually every day because he was in pain.  


Third, the employee’s treating physician testified “it’s not uncommon, in other words, for me to see people who have had a significant injury to a rotator cuff not to seek medical attention.”  (Dr. Gates’ Deposition at 23-24).  Dr. Gates, in his Pre-Procedure Report noted the employee complained of left shoulder pain.  (Dr. Gates’ 3/29/98 Pre-Procedure History and Physical Report).  Considering the tear in the employee’s left shoulder was much smaller than the one in his right shoulder, we find it was not unusual that the employee was not as concerned about his left shoulder as his right one.  


Fourth, while all the doctors agreed it would be “unusual” for a person with a “through and through” tear of the rotator cuff to go for a period of several years without experiencing pain or some lost range of motion, no doctor opined that this was impossible.  Additionally, the employee currently has a “through and through” tear of his left rotator cuff, and continues to work.  We find it was possible for the employee to continue to work with a “through and through” torn rotator cuff and, indeed he did continue to work with one.  Fifth, Dr. Neumann, in describing the employee’s left rotator cuff condition testified that a symptom presentation of slowly increasing pain “could also be associated with the extension of a small tear into larger tear which could come from an episode of trauma.”  (Dr. Neumann’s Deposition at 18-19). We conclude this is precisely what happened here.  We conclude the employee has proven by a preponderance of the evidence that his torn left rotator cuff injury is causally related to his work accident on February 22, 1996.

II.
Benefits the Employee is Entitled

Concerning the employee’s benefits, we find the employee is entitled to be compensated for all of the medical expenses related to his shoulder injuries.  AS 23.30.095(a).  We find the employee missed work so that he could have his right shoulder surgically repaired.  He is entitled to temporary total disability benefits for the time that he was out of work because of his right shoulder condition, from March 27, 1998 through August 28, 1998.  AS 23.30.185.  The employee is also entitled to receive interest on all unpaid claims.  8 AAC 45.142.  


Concerning the employee’s permanent partial impairment rating, We find the employee has suffered a permanent partial impairment to his right shoulder and is entitled to compensation.  AS 23.30.190.  We conclude the proper PPI rating is 11%.  This is the percentage that the employee’s treating physician assigned the employee for his right shoulder injury.  This PPI rating was done according to the American Medical Association Guidelines, 4th Edition.  We find that Dr. Gates correctly calculated the employee’s PPI rating.  The AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, specifically instruct that, when calculating a PPI for the shoulder region:

In a rare case, the severity of the clinical findings may not correspond to the extent of a musculoskeletal defect, as demonstrated with a variety of imaging techniques.  This might occur in the patient in whom the loss of shoulder motion does not reflect the severity of an irreparable rotator cuff tear as demonstrated by MRI or visualization during surgery.

If the examiner determines that the estimate for the anatomic impairment does not sufficiently reflect the severity of the patient’s condition, the examiner may increase the impairment percent, explaining the reason for the increase in writing.

(AMA Guidelines to the Evaluation of Permanent Impairment, 4th edition, p. 3/63).


We find that Dr. Gates did determine the employee’s loss of motion and then properly increased the employee’s PPI rating “for rotator cuff deficit page 3-63.” (Dr. Gates’ 11/18/98 Report).  Dr. Gates noted the employee continued to have pain and weakness in his right shoulder after his surgery and had a positive impingement sign.  Furthermore, a postoperative arthrogram of the employee’s right shoulder revealed the employee continued to have a tear in his rotator cuff.  We find that Dr. Gates was justified in increasing the employee’s PPI rating because the employee’s “anatomic impairment estimate [did] not sufficiently reflect the severity of the patient’s condition.”  (AMA Guides at 3/63).  We find that Dr. Gates properly computed the employee’s PPI rating to be 11%.


We do not make any specific findings regarding the PPI rating for the employee’s left shoulder.  The employee has not yet received a rating from his physician.  We will retain jurisdiction regarding future disputes if the parties are unable to resolve this issue.

III.
Attorney Fees

We find the employee’s attorney has successfully prosecuted the employee’s claims.  We find the employer has resisted and controverted all of the employee’s claims regarding his right and left shoulder injuries.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We conclude the employee’s attorney is entitled to receive the statutory minimum attorney fees for all those benefits that we have ordered the employer to pay in this decision and order.


ORDER

(1) The employer is ordered to pay all medical expenses related to the treatment of the employee’s right and left shoulder injuries.

(2) The employer is ordered to pay the employee temporary total disability benefits for all time loss related to the employee’s right and left shoulder injuries.

(3) The employer is ordered to pay the employee 11% permanent partial impairment for his right shoulder injury.  We retain jurisdiction to resolve any disputes that arise regarding the employee’s left shoulder PPI rating.

(4) The employer is ordered to pay the employee interest on all unpaid amounts pursuant to 8 AAC 45.142.

(5) The employer is ordered to pay the employee’s attorney the statutory minimum attorney fee pursuant to AS 23.30.145.

(6) We will retain jurisdiction to resolve disputes that may arise concerning this decision and order.


Dated at Anchorage, Alaska this 5th day of June, 2000.





ALASKA WORKERS' COMPENSATION BOARD
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John A. Abshire, Member
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Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25% will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BENNY BOB BRUMLOW employee / applicant; v. PROVIDENCE ALASKA MEDICAL CNTR, employer; SISTERS OF PROVIDENCE, insurer / defendants; Case No. 199608232; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th  day of June, 2000.
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Shirley A. DeBose, Clerk
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