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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

EVANS B. YOUNG, 

                                                  Employee, 

                                                      Applicant

                                                   v. 

HOUSTON CONTRACTING/NANA,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                                  Insurer,

                                                      Defendants.

)
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)
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)

)

)
          DECISION AND ORDER

        AWCB Case No.  199902757
        AWCB Decision No.  00-0115

         Filed with AWCB Fairbanks, Alaska

         on June 14, 2000

We heard the employee’s claim to reinstate temporary total disability benefits and for associated attorney fees and costs in Fairbanks, Alaska on May 4, 2000. Attorney Michael Patterson represented the employee.  Attorney Patricia Zobel represented the defendants.  The record was held open to receive additional documents, including medical bills and attorney fees and costs, and closed when we next met on June 1, 2000.

ISSUE

Should the employee’s temporary total disability (TTD) compensation benefits, which were suspended under AS 33.30.095(e), covering the period of November 30, 1999, to January 20, 2000, be forfeited?


FACTUAL BACKGROUND
The employee failed to participate in an employer-sponsored independent medical examination (EIME) appointment on November 15, 1999, with John Wyatt, M.D., in Anchorage, Alaska. The employee was scheduled to see Dr. Wyatt from 10:30 a.m. to 12:00 p.m. at the offices of Alaska Rehabilitation Medicine, Inc. (ARMI). ARMI requests its patients arrive 30 minutes early to fill out necessary paperwork.

The employee arrived at Dr. Wyatt's office at about 10:45 a.m. accompanied by Mr. Bruce Williams of the Alaska Injured Workers’ Alliance. ARMI employee Debbie Campbell told Mr. Williams and the employee that normally when patients are examined by Dr. Wyatt, no attorneys or recording devices are allowed in the examining room. Nevertheless, Mr. Williams insisted that he be allowed to accompany the employee for the examination.

Ms. Campbell called Matt Moore, the ARMI office manager and administrator for assistance. She told Mr. Moore that she was having difficulty with Williams in the hallway out‑side the examining room. She also told him that Williams demanded that he be allowed to accompany the employee in the exam room with Dr. Wyatt.

Moore testified that when he attempted to resolve the issues, Williams claimed several times that he was an attorney and stated that the medical office was a place of public business and that office policies needed to be posted for all people to see. The conversation became heated and continued until 11:30 a.m.   At that point Moore called the hospital security.  The employee then called the adjuster, Jennifer Lorentz, and explained the circumstances at the examination office.  Lorentz told him to follow Dr. Wyatt’s instructions.

Moore testified that at no time did the employee tell him he was willing to submit to an examination without Williams in the room. The hospital security arrived at about 11:40 a.m. When the security guard was unable to resolve the problem, Anchorage police officers were called.  They arrived at 11:50 a.m. and escorted Williams and the employee out of the building.  According to the employer, at no time while the events were unfolding did the employee tell Williams to not insist on attending and at no time did the employee tell Moore he would attend the examination.  The employee testified that he did want to cooperate and did not want Williams or anyone else “to get into trouble.”

In any case, Dr. Wyatt did not complete the EIME with the employee that day, but he did bill the insurer $1,050 for time spent reviewing records in anticipation of the examination. The insurer approved the billing payment on November 22, 1999.

Thereafter, on January 20, 2000, the employee was referred to T.I.M.E. Medical Evaluators for a second EIME appointment, which was completed without further incident.  Examining physician Douglas Bald, M.D., found the employee’s condition medically stationary, that any injury the employee experienced with the employer was resolved, that there was no permanent impairment, and that any need for ongoing treatment was due to preexisting conditions and unrelated to the job.  Based on this conclusion, the insurer controverted all further benefits.

Prior to his injury, the employee's earnings were such that he was receiving the maximum weekly TTD benefit available, $700.00.  As a consequence of the first controversion, the employee was denied TTD from November 30, 1999 to January 20, 2000, in the amount of approximately $5,000.00. The employee contends the Board should order the employer to reinstate these suspended benefits and to pay the employee the approximate $5,000.00 that would have been paid in TTD benefits during that period.

The employer counters that there is no assurance the employee would have received these benefits if he had cooperated and the EIME completed.  Rather, all benefits may have been terminated that day if Dr. Wyatt had found the employee medically stable at that time.  The employer strongly recommends against “rewarding” the employee for the described obstructionist behavior.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
On December 1, 1999, the employee received a Controversion Notice controverting "all benefits" based on failure to attend an EIME on November 15, 1999, with Dr. John Wyatt. The employee asserts this controversion exceeds the remedies set forth in AS 23.30.095(e).

AS 23.30.095(e) provides: “If the employee refuses to submit to an examination provided for in this section, the employee's right to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court . . . be forfeited.”  AS 23.30.395(8) defines compensation as:  “the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter;”


AS.23.30.395(20) defines medical and related benefits as:

"medical and related benefits " includes, but is not limited to physicians' fees, nurses' charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and  treatment for the fitting and training for use of such devices as may reasonably be required  which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available; 


The employee asserts Paragraphs (8) and (20) of AS 23.30.395 are mutually exclusive and define separate rights of an employee. Paragraph (8) defines compensation without mention of medical benefits, and paragraph (20) defines medical and related benefits in mutually exclusive language. Williams v. Safeway Stores, 525 P.2d 1087 (Alaska 1974). The phrase "payable to an employee" in paragraph (8) does not limit "compensation" to payments made directly to the employee, but includes attorney fees paid on behalf of the employee. Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064 (Alaska 1991).  Nevertheless, we find this argument has no bearing in this case.  The employee seeks an award of TTD benefits, which is clearly compensation.  Therefore, we will determine whether the employee’s suspended TTD benefits in this case should be forfeited.


AS 23.30.095(e) provides only for suspension of benefits, not forfeiture, unless the employer obtains a board order. Forfeiture is left to the discretion of this Board. In Caples v. Valdez Creek M , AWCB No. 89‑0289 (October 20, 1989), the board panel found that even though the employee had obstructed his medical examination(s), the employee had done so on the advice of his legal counsel, and that such an obstruction did not justify forfeiture of the suspended compensation. 


In Edward Warlike v. Day & Night, Inc., AWCB No. 98‑0080, (April 1, 1998), Mr. Warlike had expressed his objections to the EIME and deposition at a prehearing, and also argued that he wanted to have an attorney prior to agreeing to either the deposition or EIME.  The employer made an appointment for the employee, but the EIME was cancelled due to the employee's refusal to submit to examination without tape‑recording. The Board then warned the employee at the hearing that if he continued to unreasonably refuse an EIME examination, the Board would order forfeiture of additional benefits. In Halfrey v. University of Alaska, AWCB No. 97‑0006 (January 10, 1997), the Board concluded that Mr. Halfrey had calculated the risks and benefits of refusing to attend an EIME, then refused to attend. At hearing, the employee testified he was aware of the potential penalty which could be imposed for his failure to attend an EIME. In Halfrey, the Board ordered forfeiture during the period of his refusal. The employee's benefits were reinstated on the date of the hearing, when the employee testified at hearing that he would attend the next EIME.

We have consistently held that third party representatives are not permitted to be present during employer sponsored medical evaluations.  E.g., Eggleston v. BP Alaska Exploration, AWCB No. 94-0222 (August 31, 1994);  Rapp v. Area Realty, AWCB No. 98-02151 (October 2, 1998).  Moreover, in another case involving the Alaska Injured Workers’ Alliance,  Lacy v. Hotel Captain Cook, AWCB No. 99-0255 (December 14, 1999), we found that an employee representative is expected to have knowledge of workers’ compensation law. In Lacy, we also listed the standards that apply to non-attorney representatives.  Specifically, we stated:

We find the following standards are particularly important for non-attorney representatives to adhere to: Competence – A representative should have knowledge of the applicable Workers’ Compensation Act sections and the facts  of the case and be prepared for hearing. (ARPC 1.1). Diligence – A representative should not unreasonably delay his or her client’s case. (ARPC 1.3). Communication – A representative should explain a matter to his or her client so that the client can make informed decisions regarding the representation. (ARPC 1.4) Declining or Terminating Representation – A representative should not take a case unless the representation can be performed competently, promptly and to completion. (ARPC 1.16). Meritorious Claims and Contentions – A representative should not bring or defend a proceeding that is frivolous. (ARPC 3.1) Expediting Litigation – A representative should not delay the case. (ARCP 3.2). Candor Toward the Tribunal -- A representative should be truthful with the Board at all times. (ARCP 3.3). Fairness to Opposing Party and Counsel – A representative should not destroy or conceal evidence, obstruct discovery or improperly influence witnesses. (ARCP 3.4). Truthfulness in Statements to others – A representative should not make false statements of material fact or law to a third person. (ARCP 4.1). We encourage non-attorneys to represent injured workers who are unable to obtain legal counsel. We especially encourage such representation for clients who may have diminished competence, and are unable to obtain an attorney. Being aware of the standards with which they are expected to comply will help future non-attorney representatives better assist their “clients.”  

The employee in this case asserts he did not display unreasonable, obstructive behavior, and that he was simply relying on the advice of his counsel. He says did he not willfully ignore an order by the Board and that he did not unreasonably resist the EIME.  He claims he did not calculate the risks and benefits, then refuse to attend an EIME. The employee said he allowed Mr. Williams to accompany him, relying on information that it was his right to be accompanied. The employee said he had no information as to the consequences of refusing to attend an EIME.   Instead, he says he was an innocent bystander, a pawn in a power struggle between opposing parties. He says each party in this struggle had separate agendas, of which the employee was only vaguely aware. He indicated he believes his representative, Mr. Williams, who has an ongoing workers’ compensation claim of his own, had an agenda that was inconsistent with his own, and that he should not be penalized because of it.

Based on our review of the record and the law cited above, however, we find the employee selected Mr. Williams as his representative and that the employer should not be penalized because of this selection. If the employee wishes to pursue a private cause of action against Mr. Williams, for negligent or bad faith representation, perhaps he can do so through the civil court system.

In this case, based on our review of the facts presented, we make the following observations and findings.  We recognize the employer incurred undue expense because of the employee’s failure to attend his November 1999 EIME.  We also recognize the employee was not actually found medically stationary until January 20, 2000.  In order to resolve the issues in this case, we use our discretion under AS 23.30.095(e) and find the employee shall forfeit half his compensation claimed, for the period of November 30, 1999, to January 20, 2000, or approximately $2,500.00. The employer shall pay the employee the remaining unforfeited amount.


We find the employer resisted reinstatement and/or payment of the employee’s suspended TTD benefits and asked the Board to order forfeiture. We find the employee retained the services of an attorney who successfully helped him reinstate half his suspended benefits, in the amount of approximately $2,500.00. The employee’s attorney provided an affidavit of costs and fees claiming $5,382.00 in attorney fees and paralegal costs and $338.00 in other costs.  After considering the nature, length, complexity and benefits received, we find an award of half the total actual attorney fees and costs claimed, or $2,860.00, is appropriate in this case.  The employer shall pay this amount.  AS 23.30.145(b).


ORDER

The employer shall reinstate and pay half of the temporary total disability compensation payments withheld, in the amount of $2,500.00.  The employer shall also pay half the requested actual attorney fees and costs claimed, in the amount of $2,860.00.

          Dated at Fairbanks, Alaska this _14th_ day of June, 2000

ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown, Designated Chairman












___________________________________



John Giuchici, Member












___________________________________



Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EVANS B. (TEETH) YOUNG, employee / applicant; v. HOUSTON CONTRACTING/NANA, employer; and FREMONT INDUSTRIAL INDEMNITY COMPANY, Insurer / defendants; Case No. 199902757; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this __14th  day of June, 2000.

                            

 _________________________________

                             



 Lora Eddy, Clerk
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