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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ALMA  JOHNSON, 

                                                   Employee, 

                                                    and

JOHN P. SHANNON, JR., D.C., 

                                                    Physician,

                                                             Applicants.

                                                   v. 

GRAYBAR ELECTRIC CO.,

                                                  Employer,

                                                   and 

AMERICAN MOTORISTS INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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         FINAL  DECISION AND ORDER

        AWCB Case No.  199715618
        AWCB Decision No. 00-0118 

         Filed in Anchorage, Alaska

         June  16, 2000.


We heard this matter on February 24, 2000.  John P. Shannon, Jr., D.C., D.N.A.T. represented himself.  Attorney Tasha M. Porcello represented the employer and its workers' compensation insurance carrier.  We left the record open for the parties to file closing briefs.  We closed the record on March 9, 2000, when we next met after receipt of the briefs.


ISSUES

(1) Did the employee give notice prior to exercising her one permissible change of treating physicians?


(2) Was Dr. Shannon's treatment of the employee reasonable and necessary for the process of her recovery?


(3) Interest


(4) Penalties


SUMMARY OF THE EVIDENCE

The claims and defenses in the present case require a thorough review of the employee's recent medical history.  The medical records reveal the following facts: on July 11, 1997, Alma Johnson suffered a jerking injury to her left neck, left shoulder and left upper trapezius area while working at Graybar Electric.  (First Care's July 11, 1997 report.)  The employee sought medical care from Spenard First Care on July 11, July 18, August 8, August 18, and August 30, 1997.  She was diagnosed with a cervical/thoracic sprain, left trapezius strain, and left elbow sprain, and was referred to occupational therapy.  (First Care's July 18, 1997 report.)  On August 30, 1997, First Care referred the employee to Anchorage Orthopedics, turning the employee's care over to them.  (August 30, 1997 First Care Work Status Form, date stamped by Arctic Adjusters on September 3, 1997.)  On September 12, 1997, the employee saw Richard W. Garner, M.D. at Anchorage Orthopedics.  Dr. Garner's September 12, 1997 report states: 


Ms. Johnson has been referred from Spenard First Care.  She has seen a number of doctors, whom she cannot describe by name.  She has not improved with anti-inflammatories and some physical therapy.  She essentially was working with a wire cutting machine when something happened with the machine that threw her backwards.  She was fairly comfortable the day of the injury, but woke up the next morning with a lot of pain in the left side of her neck.  The pain radiates down the inner side of her arm, around the medial elbow and she has numbness and tingling into the left thumb.


Dr. Garner suspected that the employee suffered a C5-6 cervical disk herniation and a rotator cuff sprain of the left shoulder.  (Dr. Garner's September 12, 1997 report.)  Dr. Garner referred the employee to Shawn Hadley, M.D., for consultation and electrodiagnostics.  In his report, Dr. Garner stated that if "her electrodiagnostics are positive for cervical disc disease we may, in fact, want to get a cervical MRI scan on her, but I would not pursue that to that end at this point in time."  


Dr. Hadley performed nerve conduction studies of the left median and ulnar nerves and an EMG of the left upper extremity.  These studies produced normal results.  (October 1, 1997 letter from Dr. Hadley to Dr. Garner.)  Her impression was that the employee appeared to have

some myofascial pain component.  She may also have a mild impingement syndrome of the left shoulder.  She has no electrodiagnostic evidence of a neuropathic process.  Specifically, there is no electrodiagnostic evidence of a left cervical radiculopathy, brachial plexopathy, carpal tunnel syndrome, or ulnar neuropathy.


Dr. Garner saw the employee after her appointment with Dr. Hadley.  In his October 8, 1997 report, Dr. Garner stated:

The negative electrodiagnostics would speak against an MRI scan and yet I do not think she has enough intrinsic shoulder pathology to warrant further workup nor do I think she has thoracic outlet syndrome of any magnitude.  The numbness is worrisome enough that I would get an MRI scan of her neck at this point to rule out significant disc pathology.

The results of the cervical spine MRI were also normal.  (October 16, 1997 Radiology Consultation report.)  


Dr. Garner then referred the employee to David M. Dietz, M.D.  Dr. Dietz diagnosed the employee with traumatic left thoracic outlet syndrome and recommended surgery.  (November 4, 1997 report of Dr. Dietz.) 


The employee was next seen by David K. Spindle, M.D. at the request of the insurer.  Dr. Spindle ordered a Thoracic Outlet Exam (ultrasound), which was performed on 1/6/98.  The exam report states: 

The study is performed to rule out thoracic outlet syndrome.  Patient has pain in the left arm.  Vascular study was performed with multiple positions of the patient's arms, patient's head.  Pressure reading demonstrated normal waveforms bilaterally.  There are no changes identified on this study to suggest vascular compromise and hence thoracic outlet syndrome.


In spite of the normal ultrasound, the negative NCV, MRI, and EMG, Dr. Spindle believed that the employee did have thoracic outlet syndrome based on her symptoms.  He recommended that the employee undergo the surgery recommended by Dr. Dietz.  (Dr. Spindle's January 20, 1998 Review of Records and Opinion.)


Dr. Dietz performed transaxillary resection, left first rib, on May 4, 1998.  Prior to surgery, Dr. Dietz "explained to her the operation, her risks, options, nerve/artery/vein injury, and the poor results."  Dr. Dietz's March 12, 1998 progress note.  After surgery, the employee returned to Dr. Dietz.  Dr. Dietz's June 23, 1998 report states:

The patient is now eight weeks following surgery.  She states there has been absolutely no improvement in the pain.  She still has the same symptoms as before....  IMPRESSION: Failed transaxillary resection, left first rib to relieve left shoulder and arm pain.... RECOMMENDATIONS: My advise [sic] to the patient is to contact her Comp. [sic] people, get rated and cross train in another job.  It is obvious that she will not be able to carry out high level physical activities.  Also discussed with the patient and advised her that I will no longer be in practice, will be available only for emergency care the next few days.  She will need to arrange transfer of care following this.


On that same day, June 23, 1998, Dr. Dietz responded to a letter from the insurer.  He indicated that the employee could return to work with some lifting restrictions, that she had reached medical stability, and that he did not recommend any further treatment.  (June 22, 1998 letter from insurer to Dr. Dietz, signed and dated by Dr. Dietz on June 23, 1998 (emphasis added.))


Dr. Garner then referred the employee back to Dr. Hadley for determination of her permanent partial impairment (PPI) rating.  Dr. Hadley's July 20, 1999 report assessed a 2% of the whole person PPI rating attributable to her work-related injury at Graybar Electric.  


On December 4, 1998, the employee filed a Workers' Compensation Claim for unpaid medical bills incurred in connection with her work-related injury.


On December 8, 1998 the employee treated with John P. Shannon, Jr., D.C., D.N.A.T.  This visit was billed at $125, medical fee schedule code 99203 - office visit E&M new moderate severity - 30 min.  Dr. Shannon's chart notes indicate he took a history of the employee's treatment from the date of injury, examined her, and made a notation to review the employee's prior medical records and to discuss the case with Dr. Barrington.  


On December 11, 1998, Arctic Adjusters received an Irrevocable Doctor's Lien, signed by the employee and Dr. Shannon.  The lien notified the insurer that Dr. Shannon had provided services to the employee and authorized the insurer to pay Dr. Shannon directly for treatment provided by him.


The employee returned to Dr. Garner's office on December 17, 1998.  Dr. Garner again assessed the employee as suffering from left thoracic outlet syndrome and chronic cervical sprain.  He noted that post-surgery, she continued to have aching pain in her left shoulder.  His report states:

I do not think further work-up on her shoulder is indicated.  It may be that she would be able to get an element of relief working with one of the local pain management practitioners.... [she] will see if Dr. Ed Tang has any pain management techniques, such as TNS, that he might offer to her.  Recheck with me would be on a p.r.n. basis only.  I do not think that further work-up on her shoulder is indicated and I would not anticipate any surgical procedure that would improve her shoulder neck pain.  


Dr. Shannon's December 21, 1999 chart note indicates he reviewed the employee's file and discussed her condition and the need to differentiate between the diagnoses of thoracic outlet syndrome versus a neurological (central) condition.  The notation does not indicate with whom he had this discussion, but Dr. Shannon testified at the February 24, 2000 hearing that it may have been a discussion with Dr. Barrington.  Dr. Shannon's notes state his plans to perform thermography and evoked potentials if the thermography was unrevealing.  He also noted his intent to review Dr. Hadley's IME and EMG results.  (Billed at $35, medical fee schedule code 99211 - office visit, established patient, not physically present - 5 min.)


On December 23, 1998, Dr. Hadley responded to written inquiries from the insurer.  Dr. Hadley opined that the employee was medically stable by at least July 20, 1998, but referred the question of whether the employee required further treatment to the treating physician.  (December 21, 1998 letter from Arctic Adjusters to Dr. Hadley, signed by Dr. Hadley on December 23, 1998.)


On December 28, 1998, the employee saw Edward Tang, M.D. on referral from Dr. Garner.  Dr. Tang did not feel the employee would benefit from any type of injections, and recommended that she undergo acupuncture to relieve her pain.  In his report, Dr. Tang noted that the employee continued to experience numbness, which he could not explain.  He further noted that the employee "is not interested in taking any meds at this time" as "she is not a big pill taker." 


That same date, December 28, 1999, the insurer filed a Controversion Notice, denying "medical treatment after June 22, 1998."  The insurer explained that "treating physician/surgeon, David Dietz, M.D., advised that no further treatment is recommended."  A copy of the Controversion Notice was sent to Dr. Shannon, but apparently not to Dr. Tang or Dr. Gardner.


On December 29, 1998, Dr. Shannon performed thermography on the employee.  (Billed at $595, medical fee schedule code 93762 - Thermogram - peripheral.)  Dr. Shannon's Thermogram report states, in pertinent part:

The above named patient was referred by the doctor mentioned above [Dr. Shannon].  It was at his discretion that the patient be run through this diagnostic/testing procedure.  This was based on their clinical impression at the time, after reviewing other pertinent diagnostic procedures and clinical findings.  These diagnostic and clinical findings were based on the following: 

1) a complete history and examination.  2) [sic]

The results of the thermogram are as follows:

There is a thermal asymmetry present in the following areas of the body: Anterior and posterior arm, anterior, lateral and posterior forearm and dorsal hand, (left cooler than right).

Discussion:

Findings are consistent with complex regional pain syndrome and/or thoracic outlet syndrome.  Virtually the entire left upper extremity was 1°C+ cooler than the right.  This correlates well with the patient's symptoms.

Impression:

ABNORMAL STUDY


Dr. Shannon's chart note of the same date refers to the thermography and states "cancel EP [evoked potentials] (not indicated)."  At that time he recommended chiropractic adjustments three times per week for two to four weeks and then referral to Bear Physical Therapy for thoracic outlet syndrome protocol. (Billed at $70, 99213 - office visit E&M established patient, low-mod severity - 15 min.)


The employee returned to see Dr. Shannon on January 4, 1999.  (Billed at $53, 98940 - chiropractic manipulation tx - spinal 1-2 regions; and $35, 97024 - application modal 1/> areas - diathermy.)  The chart note indicates a plan of chiropractic adjustments three times per week for four weeks and a note to schedule treatment at Bear in two weeks if positive changes are observed.  Dr. Shannon noted decreased c-spasms immediately after the adjustment.


Dr. Shannon's January 7, 1999 chart note reports no change from last treatment. (Billed at $53, 98940 - chiropractic manipulation; and $35, 97024 - diathermy).  


Dr. Shannon's January 7, 1999 letter to Dr. Hadley and Staff states: 

I would like to take this opportunity to thank you for working so well with my staff.  You have made obtaining patient records easy and pleasurable.  This is not doubt why you have such a good reputation in this town.  

Dr. Shannon's January 8, 1999 letter states:  

To Whom It May Concern:

On 12-08-98, the above-named patient reported to our office for treatment of injuries sustained in an industrial accident on 07-11-97.

CHIEF COMPLAINTS:  The patient presented to our office complaining of left cervical pain, posterior arm pain radiating to the elbow, and numbness in her left 4th and 5th digits.  In addition, she complained of a "popping" sound in her neck.  When this occurs it temporarily relives the symptoms.  The patient notes a significant amount of numbness at night which creates difficulty with her sleeping patterns.  The patient states that during those times her entire are "goes dead."  The patient states the symptoms are not constant and vary in intensity depending on her activities.  Symptoms are most severe when she is working at a computer.  There has also been an increase in low back pain and left sciatic neuralgia, as well as a mild increase in migraine headaches (also a previous condition).

HISTORY OF PRESENT ILLNESS: The patient states that while she was holding onto a wire that was attached to a reel, the reel malfunctioned and/or the wire ran out and snapped her arm backwards.  The patent did complete the work day; however, that evening she presented to First Care where she was given pain medications and a sling.  She was then referred to the Rehabilitation Center for hand and shoulder exercises.  She went to the Rehabilitation Center for several months, but this did not seem to alleviate the symptoms.  She was then referred back to First Care, where in turn she was referred to Doctor Garner.  Doctor Garner sent the patient to physical therapy for another 2-3 months, which did not help.  She was then referred to Doctor Dietz who diagnosed a possible thoracic outlet syndrome.  The insurance company, apparently, then sent the patient to Doctor Spindle for an Independent Medical Examination.  He concurred with thoracic outlet syndrome.  The patient was then scheduled for and had surgery on May 4th, 1998, by Doctor Dietz.  According to the patient, approximately one month after the surgery she developed an infection in that area which was treated successfully.  Upon reporting to Doctor Dietz post-surgically, it was concluded the surgery had not accomplished the desired outcome, and he referred the patient back to Doctor Garner.  Apparently, Doctor Garner indicated there was little else he could do for her condition.

MEDICAL HISTORY:  The patient has a medical history of a low back condition with left radicular complaints, as well as migraine headaches.

SOCIOECONOMIC FACTORS:  The patient currently is unemployed; however, she does perform temporary duties in her occupation with the National Guard.  She also just recently started attending school again, apparently retraining as a result of her impairment.

EXAMINATION:  Examination of the cervical spine revealed all ranges of motion to be normal, however, extension did elicit some cervical pain.  While compression tests were negative, deep tendon reflexes were normal and equal bilaterally.  Palpation was extremely painful at C6-7 on the left.  Adson's test was positive on the left at 85 degrees with minimal extension and occurred within ten seconds.  Adson's test on the right was negative at 100 degrees after 30 seconds.  Distraction did elicit some mild increase in the symptoms in the cervical spine.  Jackson's test was positive on the right with pain in the left cervical region.

DIAGNOSTIC DATA:  The patient did have an MRI previous to surgery; unfortunately, I do not have a copy of that for my review at this time.

TREATMENT:  I have reviewed all records, both pre-surgery and post-surgery, to determine all modalities tried on the patient to date.  I also discussed this case in detail with Doctor Barrington.  As a result of my findings, the patient was set up for a thermography (which was performed on 12-29-98) and evoked potentials in the event the thermography was un-revealing.

I saw the patient again on 12-29-98.  The patient's scalene muscles were checked, which revealed positive spasms and taught fibers on the left side.  The patient also reported an intermittent burning sensation every 2-3 days.  I consulted with the patient on this as her symptoms were also somewhat consistent with a reflex sympathetic dystrophy.  These especially occur with weather changes, and there are no apparent sclerotic changes at this time.

INFRARED THERMOGRAPHY FINDINGS:  The infrared thermography was grossly abnormal for the left upper extremity, indicating findings consistent with either a complex regional pain syndrome and/or thoracic outlet syndrome.

CONCLUSIONS:  At this point it is clear, on both examination and objective testing, that this patient has either a continuation of the thoracic outlet syndrome, indicating the surgical intervention was not altogether successful, or she could possibly have a complex regional pain syndrome in and of itself or in conjunction with the thoracic outlet syndrome.

RECOMMENDATIONS:  We will treat this patient three times a week for 2-4 weeks.  After approximately two weeks, the patient will be enrolled at B.E.A.R. Physical Therapy to go through their thoracic outlet syndrome protocol, as we have had good success with other patients with that facility for these particular conditions.  After a total of about six weeks of care, if we see minimal to no improvement, I will perform the evoked potential to try to exactly localize the point of irritation to the neurovascular system.  If after six weeks the patient is responding, we will continue treatment and consider either nerve blocks or stellate ganglion blocks in the cervical region.  Another evaluation will be performed in approximately 30-45 days depending on the patient's response.  (Emphasis added.)


On January 11, 1999, Dr. Shannon's staff sent a fax to Dr. Hadley's office indicating that they were still awaiting receipt of Dr. Hadley's records.


The employee returned to treat with Dr. Shannon on January 11, 13, and 14, 1999.  (Each billed at $53, 98940 - chiropractic manipulation; and $35, 97024 - diathermy.)  The January 11, 1999 chart note indicates no change in C-spine, LB unchanged, leg symptoms decreased with time, and continue adjustments up to two more weeks.  The January 13, 1999 chart note states: "minimal/no change in the /C spine or TOS symptoms.  Refer to Dr. Ferris."  The January 14, 1999, chart note records decreased pain with increased range of motion, numbness in arm still unchanged, and "start spray + stretch next week."


On January 18, 1999, Dr. Shannon filed an Application for Adjustment of Claim for unpaid medical bills regarding his treatment of the employee.  Dr. Shannon filed this application under the employee's Workers' Compensation case number.


The employee was again treated by Dr. Shannon on January 19, 1999.  (Billed at $35, 97010 - application modal 1/> areas- hot/cold packs; and $60, 97250 - myofacial release mobilize/ soft tissue mobilize one or more regions.)  The chart note indicates the employee underwent stretching with hot pack afterwards.  Dr. Shannon recommended this treatment three times per week with the TOS protocol as well as scalene muscle stretch exercises.


On January 20, 1999, Dr. Shannon noted that the employee had increased symptoms in her left arm, increased thoracic soreness and that she missed school due to pain.  (Billed at $53, 98940 - chiropractic manipulation; $35, 97024 - diathermy; and $60, 97250 - myofacial release mobilize.)


On January 21, 1999, the employee was again treated with chiropractic adjustment and stretching.  (Billed at $35, 97024 - chiropractic manipulation; and $60, 97250 - myofacial release mobilize.)  Dr. Shannon's chart note states: "Arm symptoms unchanged, mild increased soreness C-spine anterior.  Spray and stretch - 1° with scalene exercises."  Dr. Shannon reported that the employee noticed decreased cold sensation in left hand after the procedure.  Dr. Shannon opted not to have the scalene muscle worked on that day.


Dr. Shannon's January 25, 1999, chart note states: "No change in arms.  Continues with all symptoms.  No treatment today except [illegible].  Burning in anterior left neck after exercise.  Will see Wednesday after Dr. Ferris appointment."  (Billed at $35, 99211 - office visit established patient not physically present - 5 min; and $35, 97024 - diathermy.)  


Dr. Shannon's January 29, 1999 chart note references the stellate ganglion block administered by Dr. Ferris.  Dr. Shannon noted that the employee suffered "droopy eye" as a side effect of medication given by Dr. Ferris and which pain medications Dr. Ferris had prescribed.  The employee was to follow up at the end of the week.  (Billed at $35, 99211 - office visit established patient not physically present - 5 min.)


On February 2, 1999, the employer filed a second Controversion Notice dated January 25, 1999, denying "medical treatment after June 22, 1998 except as recommended by treating physician, Richard Garner, M.D."  The controversion asserted that:

Treating physician, Richard Garner, M.D., and surgeon, David Dietz, M.D., advised that no further treatment is recommended.  Treating physician did not refer employee to John Shannon, D.C., Samuel Schurig, D.O., or Glenn Ferris, M.D.  Employer was not notified by employee of change of treating physician to John Shannon, D.C., Samuel Schurig, D.O., or Glenn Ferris, M.D.  Change of treating physician to Dr. Shannon, Dr. Schurig, or Dr. Ferris is excessive.  Employer does not agree to the change of treating physician to Dr. Shannon, Dr. Schurig, or Dr. Ferris.

A copy of this controversion was sent to the employee's attorney, Dr. Garner, Dr. Shannon, Dr. Schurig, and Dr. Ferris. 


Dr. Shannon's February 4, 1999 chart note states: "Symptom changes: none - dopey on meds.  No change except decreased pain while on painkillers.  Still has difficulty sleeping.  Continues with exercises - appear to be getting easier.  Left-sided head ache everyday.  Follow up 2/15/99 - if not improved.  Bear Physical Therapy for TOS protocol.  Patient to talk to Dr. Ferris about decreasing meds."  (Billed at $35, 97024 - diathermy; and $53, 98940 - chiropractic manipulation.)


On February 16, 1999, Dr. Shannon saw the employee but did not treat her.  (Billed at $55, 99212 - office visit E&M established patient self-limit/minor - 10 min.)  Dr. Shannon's chart note references a second stellate ganglion block performed by Dr. Ferris on February 12, 1999.  He reported that the employee does not seem to notice any change with injections or medications.  He noted that the employee has memory loss with the medications and wishes to talk to Dr. Ferris about discontinuing.  His chart note then indicates he was considering acupuncture or Tens for the employee.


Dr. Shannon's February 23, 1999 chart note states "Ulnar nerve EP - determine location of lesion."  (Emphasis added.)  Dr. Shannon's Somato Sensory Evoked Potentials report states:

FINDINGS AND IMPRESSIONS:
Ulnar Nerve.  The left ulnar nerve was the only evoked response performed on this particular patient.  We recorded Erb's point at 9.6 ms. and 11/13 at 13.7 ms and 19/p22 at 19.1/22.0 ms.

IMPRESSION:
Normal Study

DISCUSSION:
In light of the patient's overwhelming and agreed upon clinical evaluation of thoracic outlet syndrome coupled with the gross abnormalities on thermographic findings, it is clear that this patient's thoracic outlet syndromes are purely vascular in nature.  This is evidenced by the complete failure, to date, by [sic] all of the treatments that have been rendered to this patient, which include surgery, spinal manipulation, exercise, flexibility, medications, and stellate ganglion blocks.  You would think with a purely vascular thoracic outlet situation that the stellate ganglion blocks would afford some relief, if not only temporarily, to the patient.  This would suggest a scarring lesion somewhere along the vascular components in the thoracic outlet region.  I have discussed this patient's case with Reynaldo Lazaro, M.D. board certified neurologist of Albany, New York; John McCormick, M.D. board certified radiologist at HealthSouth; and Glenn Ferris, M.D. physiatrist, regarding appropriate diagnostic procedures to help localize this lesion.  To date, there is no test available that can truly localize the scar lesion, which I suspect is present and continuing to compromise this patient's vascular components.

Discussions were had regarding a three-phase bone scan and/or a contrast MRI of the cervical spine and brachial plexus.  Unfortunately, the three-phase bone scan will not allow us to localize any region, and the MRI would contrast, although it may localize scar tissue in the involved areas.  There can be no way for us to determine if the scarring was there initially as a result of the injury or was produced subsequent to the surgical intervention.

I am not sure that I have any answers remaining for this patient at this time.  I will have the patient in one last time for a detailed analysis with Doctor Barrington to see if we can localize the lesion through clinical evaluation.  If we can do that to our satisfaction and the lesion is proximal to the spinal cord, we may attempt manipulation under anesthesia to see if there is a possibility that the scar tissue can be rearranged or torn in an effort to affect some release of the affected vascular component.  As I am not aware of any research that has been done to show that MUAs are effective with this type of situation, I will contact Robert Gordon, D.C., who is president of the American Academy of Manipulation Under Anesthesia Physicians to see if such a procedure is indicated.  (Emphasis added.)

(Billed on February 24, 1999 at $595, 95925 - somatosensory testing 1/more nerve; upper limbs.)


On March 11, 1999, Dr. Shannon conducted a physical examination "for lesion identification"(emphasis added.)  He was able to recreate the employee's ulnar numbness with palpitation.  (Billed at $70, 99213 - office visit E&M established patient low-mod severity - 15 min.)


On April 7, 1999, Dr. Shannon submitted the following Manipulation Under Anesthesia Request for Approval: 

To Whom It May Concern:

As you are aware, the above-named patient has been under our care for injuries sustained in a work-related incident.  To date, this patient has not responded favorably, with regards to long-term relief, to any of the conservative procedures used.  

The patient currently has a chronic pain syndrome as a result of the diagnosis of thoracic outlet syndrome.  Objective documentation confirming this includes an EMG and Somato Sensory Evoked Potential, both of which were normal, as well as an infrared thermography, which was confirmatory for a vascular-type thoracic outlet syndrome (Please see enclosed reports.)  

The patient has had the following procedures performed in order to effect an improvement for her condition: Failed thoracic outlet surgery, spinal manipulation, stellate ganglion blocks, facet injections, physical therapy, exercise rehab, and medications.  The patient is currently being seen on a p.r.n. basis for her industrial accident until such time as the MUA procedure is performed.  

Only temporary, short-term benefits have been sustained to date with conservative treatment.  Therefore, after discussions with Robert Gordon, D.C., and president of the National Academy of MUA physicians, we will try a course of one to two manipulations under anesthesia.  As long as we see results after each and every procedure, we will continue for the full three procedures as defined by current protocol.
Currently, I have no expectations of results at this time.  This particular procedure will be done in stages.  After the first MUA procedure, if there is absolutely no change in the patient's status, she will be discharged from care.

The program will consist of the following:

A) The patient will be scheduled for up to three MUA procedures on three consecutive days.  (Note: If the patient does not have a minimum pain reduction of 50% after the second MUA procedure, the third MUA procedure will not be performed.)

B) During the MUA procedure, the patient will be anesthetized to a level of twilight sedation.  the protocol then requires specific stretching of the involved areas, followed by spinal manipulation of those same areas.

C) Subsequent to the three days of MUA procedures, the patient will be sent out for physical therapy or will have physical therapy performed in our office daily for a period of two weeks.  (Note: This will only occur if a favorable reduction in pain of 50-75% has been achieved by the end of the third MUA procedure.)

D) A final evaluation will be performed after the physical therapy program is completed.  In most cases, the patient will be discharged as having attained maximum medical improvement.

Currently we are requesting just one MUA, providing the patient responds, in which case we will continue through the second and third MUA procedures.  Let this letter serve as an official request for approval for the manipulation under anesthesia procedure to commence on May 11th.

COMMENTS:  This patient has had virtually no symptomatic relief from any of the procedures that have been performed on her to date.  At this point, I am only hoping that we get some symptomatic resolution with the MUA procedure.  Otherwise, I have no answers or further comments regarding this woman's treatment.  (Emphasis added.)


The parties attended a prehearing on May 7, 1999.  At the prehearing, the employer requested that Dr. Shannon provide the videotape upon which the results of the employee's thermography were recorded.  (May 7, 1999 PreHearing Conference Summary.)


On May 27, 1999, Kristy Donovan prepared a Medical Summary and had it delivered to the Board.  The documents were identified as "Medical Records as provided by Dr. John Shannon."  Included amongst the paperwork provided by Dr. Shannon was Dr. Hadley's October 1, 1997 diagnostic testing results and report.


At the June 11, 1999 prehearing, Dr. Shannon stated that he could not provide a copy of the employee's thermography video tape as he had given it to another attorney to copy and the attorney's office had lost the tape. 


On June 15, 1999, Dr. Shannon performed the first manipulation under anesthesia procedure (MUA) on the employee.  The Operative Report lists persons in attendance as the employee, Dr. Shannon, Edward Barrington, D.C., and Robert Swift, M.D.  The report states in pertinent part:

PROCEDURE: The patient was brought into the surgical suite, where appropriate resuscitation and monitoring equipment was available, and administered IV anesthesia.  After IV anesthesia was accomplished, the patient was approached in a supine position at the head of the table with the upper extremities held in crossed bilateral position by the first assistant.  The patient then had gentle traction applied to her cervical spine in flexion, lateral flexion and lateral flexion with rotation.  The patient then had spinal manipulative therapy performed to C5-6 and T2 through T6.  In addition to this, additional stretching was performed to break up adhesions between the cervical spine and clavicle, which included abduction, extension, and rotation of the shoulder girdle and left upper extremity.  This caused the patient quite a bit of pain and resulted in guarding with flexion contractures of the left upper extremity.  Positive cavitation was noted in the cervical and thoracic spine, however.

On June 16, 1999, Dr. Shannon performed a second MUA procedure on the employee.  The July 2, 1999 Manipulation Under Anesthesia Discharge Summary lists person's in attendance as: the employee, Dr. Shannon, Dr. Barrington, Dr. Swift, and Michelle Swift, R.N., as operating room nurse.  The report states:

DESCRIPTION OF PROCEDURES:

Cervical Spine: For treatment of the cervical spine, the patient was placed in the supine position after entering a state of twilight sedation by the anesthesiologist.  With stabilization of the patient's shoulders by the first assistant physician, the treating physician stretched the patient's cervical spine in the lateral flexed positions.  The patient's cervical spine was then stretched in an A/P direction by flexing the patient's chin towards the chest.  The patient's neck was then placed into a rotational position and stretched anteriorly by the treating physician.  The patient's cervical spine was then adjusted manually by the treating physician.

Thoracic Spine: The patient was placed in the supine position after entering twilight sedation.  With stabilization of the patient on the table by the first assistant physician, the treating physician placed the patient's arms in a crossed position on the chest while lacing his stabilizing hand underneath the patient's thoracic spine, and then a manipulative thrust was delivered through the physician's other hand while grasping the patient's crossed wrists with an A/P directional thrust.

After completion of the MUA procedures, the patient was awakened and walked to the recovery room, where the nurse monitored vital signs until full recovery from anesthesia.

....

COMMENTS: After the second procedure on 06-16-99, the patient noted little to no improvement in overall symptoms.  As such, the patient was not put through the third procedure and was discharged from the program.  As stated previously, we need to see at least a 50% improvement in the patient's symptoms prior to commencing with the third procedure.  As this did not occur, the patient was discharged from the program and from my care and referred to another physician, Doctor VanHouten, for further workup.



At the February 24, 1999 hearing, Dr. Shannon admitted that his report referencing the presence of Michelle Swift, R.N. was in error.  He noted that the vital signs were written in his handwriting and were therefore not monitored by a nurse.  He stated that sometimes Nurse Swift "did not bother to show up."  He indicated that his reports are computer templates, which he alters as necessary.  He apologized for not changing the wording, "but the patient was monitored pre-procedure and post-procedure as is required, and it was done properly."  


At the February 24, 1999 hearing, the employer called Michelle Swift, R.N. as a witness.  She testified that she was not present for the MUA procedure on the employee.  She stated she did not promise to be present.  She stated that she had obtained a restraining order on June 1, 1999 against he husband, Dr. Swift, and that she would not have promised to be there.  She admitted, however, that Dr. Shannon would not have known about the restraining order unless Dr. Swift had told him.  


At her August 5, 1999 deposition the employee testified that she went to Dr. Garner in December 1998 because she was still experiencing pain.  (August 5, 1999, deposition of Alma Johnson at 31.)  She testified that she asked Dr. Garner to refer her to Dr. Shannon, a chiropractor.  (Id. at 33.)  Dr. Garner informed her he did not refer to chiropractors.  (Id.)  During this time, she learned from a co-worker that she was permitted one change of treating physician.  (Id. at 33-34.)  She spoke to her attorney, who confirmed that she could make one change in treating physician.  (Id.)  She testified that prior to seeing Dr. Shannon, she notified the insurer of her decision to change physicians.  (Id. at 35.)  She stated she "called the office and [] talked to Susan [Crocker] herself."  (Id.)  


The employee testified that immediately following the thermography, Dr. Shannon called her over to look at the results.  (Id. at 40.)  After the abnormal thermography, Dr. Shannon began treating her with chiropractic adjustments, which caused her pain initially, but after a few more treatments, her pain was less severe than it had previously been.  (Id. at 41.)  When asked to compare her physical condition at the time of the deposition to her condition the day before she saw Dr. Shannon, the employee stated: "I still have pain in my neck and shoulder and my elbow.  I'm not holding my neck to one side anymore.  I used to hold my neck to the left side and clutch my arm towards my chest to try to make the pain go away.  I don't do that anymore since I've seen him."  (Id. at 44.)  She further testified that she did not obtain good results from the manipulation under anesthesia procedure and that Dr. Shannon and Dr. Swift decided not to proceed with the third manipulation because she was resistant to manipulation, even while anesthetized.  (Id. at 49.)


At her January 27, 2000 deposition, Dr. Hadley was asked whether she was aware of a procedure called manipulation under anesthesia.  She responded "Yes, I have some familiarity with that."  (January 27, 2000, deposition of Dr. Shawn Hadley, at 15 (emphasis added.))  Dr. Hadley testified that she did not believe the two attempts by Dr. Shannon at manipulation under anesthesia were reasonable and necessary medical care for the employee's condition.  She felt the treatment was inappropriate because she thought the diagnosis of thoracic outlet syndrome was "really hypothetical, since the vascular studies were normal and the electrodiagnostic studies before the procedure were normal."  (Id. at 16.)  She indicated that manipulation under anesthesia could be appropriate for a patient with what's called a "frozen shoulder", someone with almost no range of motion in the shoulder.  There, "the concept is to break up scar tissue."  (Id. at 17.)  Where, however, the patient has only minimal restrictions in range of motion and a more "diffuse pain syndrome" like the employee, then "you don't really know what you're trying to treat" with manipulation under anesthesia.  (Id.)   She went on to say that "the whole diagnosis of thoracic outlet syndrome is very controversial and probably really, truly a rare condition, and I'm not aware of chiropractic treatment being beneficial in that regard."  (Id. at 18 (emphasis added.))  She felt that "a limited physical therapy stretching program through the neck and shoulder region might produce some benefit."  But, thought the "results are really pretty limited in that area too."  (Id.)  Dr. Hadley cited no medical authority for her expressed belief.


At the February 24, 2000 hearing before the Board, Susan Crocker, the insurance adjuster on the claim, testified that she was assigned to adjust the employee's claim from July 1997 through October 1999.  She had conversations with the employee regarding the claim from July 1997 through January 1999.  During one of these conversations, the employee stated that Dr. Garner was her treating physician. She stated the employee had not given advanced notice of her intent to treat with Dr. Shannon.  She stated she was not aware the employee was treating with Dr. Shannon until she received a lien from Dr. Shannon on December 11, 1998.  She stated she specifically recalls receiving the lien because she had never seen that form before.  She testified that she checked the file because she recalled Dr. Garner was the employee's treating physician.  Nothing in the file indicated a written notice changing treating physician, nor had she received a call from the employee indicating a change.  She checked with others in her office to see if anybody had received a call from the employee.  She testified that none of the people she asked had received a call from the employee, and no one was aware of a communication from the employee indicating she had changed treating physicians.   


Ms. Crocker explained that standard office procedure is that when a telephone call comes in and the adjuster is not available, a written message is taken and given to the adjuster to handle as necessary.  She further testified that Arctic Adjusters bills the Graybar file based on time and expense as documented on time and expense worksheets.  On the date that an activity is performed on the file, it is documented on the time and expense worksheet along with a brief description of what was done, the time expended on the activity and any expenses such as photocopying, etc.  Ms. Crocker testified she reviewed her time and expense worksheet in preparation for the hearing.  It did not show any conversation with the employee prior to treating with Dr. Shannon that indicated the employee gave notice of her change of physicians.  She stated that if the employee had called and given notice, the adjuster would have written it down in the file notes and documented it on the time and expense work sheet.  However, the timesheets presented did not contain any notations of conversations with the employee at all for the two months documented.  

On cross-examination, the adjuster testified that the employee selected Dr. Garner as her treating physician after treating at First Care.  She stated that this was the employee's first change of physician and that any change to Dr. Shannon would have been an impermissible excessive change of physicians.  When confronted with the fact that First Care had referred the employee to Dr. Garner, she continued to maintain that the employee communicated her decision to change physicians to Dr. Garner.  The adjuster did not present the timesheet upon which her prior testimony indicates she would have noted this conversation. 


At hearing, attorney Porcello stated that Ms. Washington from Mr. Erwin's office had told Porcello that the employee had told Ms. Washington that Dr. Shannon had told the employee that manipulation under anesthesia was an experimental procedure.  The employee had been at the hearing in the morning, but was not present later when this assertion was made, nor was Mr. Erwin's secretary called as a witness.


By the time of the February 24, 2000 hearing, the employer conceded that the employee did not have an excessive change of physicians.  The only contested issue related to the employee's change of physician to Dr. Shannon was the employer's assertion that the employee had failed to give the employer notice in advance of her one permissible change of physicians.  The employer argued that because the employee allegedly failed to notify them of her intent to change physicians to Dr. Shannon, they should not be responsible for payment of Dr. Shannon's bills.  


The employer further argued that Dr. Shannon's treatment of the employee was not compensable because it was not reasonable and necessary for the process of the employee's recovery, as evidenced by Dr. Dietz's statement that he did not recommend further treatment and Dr. Garner's statement that no further work up was warranted.  The employer argued that Dr. Shannon's bills were not compensable in light of Dr. Hadley's opinion that manipulation under anesthesia was not reasonable and necessary treatment of the employee's condition and Dr. Hadley's statement that she was not aware of chiropractic care being beneficial in treating thoracic outlet syndrome.  The employer argued that the treatment performed by Dr. Shannon was "experimental" by Dr. Shannon's alleged statement to the employee.  Finally, the employer argued that Dr. Shannon's own reports substantiate the argument that his treatment of the employee was experimental and not reasonable and necessary for the process of the employee's recovery.


Specifically, 
the employer asserted that Dr. Shannon's treatment of the employee was unreasonable because he did not follow his own treatment plan.  The employer argues that in his January 8, 1999 report, Dr. Shannon states that he will treat the patient for two to four weeks and refer the patient to BEAR after two weeks.  They argue that Dr. Shannon's first date of treatment was December 8, 1999.  Therefore, the employer asserts that if he had followed his own treatment plan, Dr. Shannon would have ceased treating employee by no later than January 8, 1999.  They further argue that if Dr. Shannon meant two to four weeks from January 8, 1999, he would have referred employee to BEAR by January 23, 1999.  


The employer asserts the thermography is not compensable because Dr. Shannon cannot produce the videotape of the results.
 The employer also asserted that the evoked potentials are not compensable because Dr. Shannon's December 21, 1998 report states that he will do evoked potentials if the thermography is unrevealing.  Because the thermography was revealing, the results were abnormal, Dr. Shannon made a note on December 29, 1998 to cancel the evoked potentials as not indicated.  Therefore, the employer argues the evoked potentials were unnecessary by Dr. Shannon's own reports.


Dr. Shannon's February 23, 1999 chart note states: "Ulnar nerve EP, to determine location of lesion."  Yet, Dr. Shannon's February 23, 1999 Somato Sensory Evoked Potentials Report states:  "To date, there is no test available that can truly localize the scar lesion, which I suspect is present and continuing to compromise this patient's vascular components."  At this point, the employer argues, Dr. Shannon determined that the lesion he suspected could be "localized through clinical evaluation."  As of the date of this determination, the employer argues that Dr. Shannon had seen the employee on sixteen occasions at a billed cost of $2,393.00.  They assert that if the lesion could be localized by clinical evaluation, it should have been localized on any of the sixteen exams.  (Employer's Hearing Brief at 16.)  


At hearing, Dr. Shannon responded to these allegations by stating:

They are two entirely different things I'm talking about counselor, if you were a physician, you'd know that.  That's why you shouldn't sit here and dissect every single word on every page I have.  I'm talking about a vascular scar tissue lesion; this is a neurological lesion, i.e. peripheral versus central.  One is an evoked potential, one is a thermography.  They are two entirely different things.  And I'm not going to sit here and have every single word in every document in my file dissected by someone who has no idea what she's talking about.


The employer further argues that the decision to utilize manipulation under anesthesia for the employee's condition cannot be termed a reasonable medical procedure designed to promote the process of recovery as evidenced by Dr. Shannon's reports.  In his April 7, 1999 Manipulation Under Anesthesia Request for Approval, even after consultation with Dr. Gordon, Dr. Shannon stated: "I have no expectations of results at this time," and "[a]t this point, I am only hoping that we get some symptomatic resolution with the MUA procedure."  Further, although he stated "As long as we see results after each and every procedure, we will continue for the full three procedures....", and "[a]fter the first MUA procedure, if there is absolutely no change in the patient's status, she will be discharged from care," Dr. Shannon performed two MUA procedures on two consecutive days without documentation that the first procedure produced positive results.


Dr. Shannon responded to this allegation at hearing by stating: 

Any time we don't get results with a patient, Dr. Barrington and I sit down with the case file and go over it and decide what should be done with this patient.  We decided that as this patient had gone through months and months of treatment, surgical intervention, injections, medications, that one more hour of her time was not going to be a detriment to her and may be of benefit.  So, we decided to do one more procedure the next day.  The patient was then discharged as a result of her lack of response to the procedure.

Dr. Shannon asserted that if he had all to do over again, he would have performed the second MUA procedure, as it was the last hope he had for the employee's recovery.  


Finally the employer pointed out discrepancies in Dr. Shannon's reports to establish that he is not credible and his reports are inaccurate.  They argue that upon cross-examination, Dr. Shannon could not tell the Board after reviewing his December 21, 1998 report, with whom he had the discussion he mentions in the report, yet he expects to be paid $35.00 for this "discussion.  They note that although his Manipulation Under Anesthesia Discharge Summary lists Michelle Swift, R.N. as the operating room nurse and reports that she monitored the employee's vital signs, Dr. Shannon admitted at hearing that she was not present.  Also, Dr. Shannon's January 8, 1999 letter stated "I have reviewed all records, both pre-surgery and post-surgery, to determine all modalities tried on the patient to date.  The employer argued that Dr. Shannon could not have reviewed all of the employee's medical records prior to the thermograph, because as of January 11, 1999, three days after the date of the letter, Dr. Shannon's staff was still attempting to obtain records from Dr. Hadley's office.  At hearing, Dr. Shannon could not recall whether he had reviewed Dr. Hadley's IME and EMG as of January 8, 1999.  He was certain, however, that he had reviewed them before the MUA procedure.


Dr. Shannon argues he is entitled to payment for the value of the services he provided to the employee, which were unfairly and frivolously controverted by the employer, interest, and penalties.  He submitted a treatise regarding Manipulation Under Anesthesia, to which the employer objected.  The Board did not review or consider the treatise.  Therefore, the objection is moot.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
(1) Did the employee give notice prior to exercising her one permissible change of treating physicians?

AS 23.30.095(a) provides in pertinent part: 

The employer shall furnish medical, surgical, and other attendance or treatment, . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee....  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.

AS 23.30.120(a)(1) provides: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of this chapter;


The Alaska Supreme Court has held that "the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  We therefore find the presumption applies to the determination of whether the employee notified the employer of the change in attending physician.  Coffin v. Alaska Airlines, AWCB Decision No. 95-0100 (April 17, 1995, as corrected May 12, 1995) at 5.


As applied to course-and-scope issues, the mere filing of a claim does not give rise to the presumption.  There must be some evidence that the claim arose out of, or in the course of, employment.  Resler v. Universal Services, Inc., 778 P.2d 1146 (Alaska 1989).  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981). Similarly, there must be some evidence the employee timely notified the employer of the change in physicians in order to trigger the presumption that sufficient notice has been given.

Id. at 6.  Based on the deposition testimony of the employee that she notified the insurance company of her intent to treat with Dr. Shannon prior to so doing, we find there is "some evidence" to attach the presumption to the claim for medical benefits.  As a result, we will apply the presumption to the issue of whether the employee gave prior notice.  In order to overcome the presumption, the employer must present substantial evidence that the notice was not given.  See Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  


Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Fireman's Fund Am. Ins. Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976)(quoting Thorton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (1966))).  Evidence used to rebut the presumption is examined in isolation to determine whether it is sufficient.  Veco Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  Thus, the Board may not weigh the evidence at this state of the presumption analysis. Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051, 1054 (Alaska 1994).


At hearing, Susan Crocker testified that she did not receive notice from the employee of her decision to select Dr. Shannon as her attending physician.  She testified that it would have been standard office procedure to note such a call from the employee on the time and expense worksheets.  We therefore find that the employer has presented substantial evidence to rebut the presumption of compensability.  Therefore, the presumption drops out and the question of whether the employee gave advanced notice of her intent to treat with Dr. Shannon must be proven by a preponderance of the evidence.  Wolfer, at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the (triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).    


We find the employee to be credible.  AS 23.30.122.  On the other hand, we find the adjuster to be a poor historian based on her faulty memory regarding the employee's referral to Dr. Garner.  Susan Crocker strongly asserted that the employee's first change of treating physician was from First Care to Dr. Garner, despite the fact that a copy of the referral from First Care to Dr. Garner had been in her file since September 3, 1997 and Dr. Garner's first report references the referral.  We therefore give more weight to the employee's assertion that she did give advanced notice than to the adjuster's assertion she did not.  We further find that the time and expense worksheets proffered as proof that the employee did not give advance notice do not establish the employer's claim.  These timesheets do not show any calls from the employee for the two months documented.  They do not establish that calls from an employee are documented there, despite the adjuster's testimony regarding office and billing procedure. We therefore find that a preponderance of the evidence demonstrates that the employee gave notice in advance of her permissible change of physicians from Dr. Garner to Dr. Shannon.  


We note that even if we had found that the employee failed to give advanced notice of her permissible change of treating physician, Smythe v. Nana Oilfield Services, Inc., AWCB Decision No. 94-0325 (December 22, 1994), cited by the employer, is inapplicable.  In Smythe, the Board determined that the employer was not responsible for payment of medical bills when the employee changed physicians in excess of the one permissible change.  In the present case, the employer conceded at hearing that there was no excessive change of physicians.  The employer merely alleged that the employee failed to give advanced notice of her one permissible change in physicians.  In Smythe, the Board had to address the proper sanction for an excessive change of physicians.  Here the Board is called upon to address the sanction for the employee's alleged failure to give advance notice of the change of physician to which she was entitled. Therefore, Smythe is inapplicable to the present case.  


We further note that an employee's failure to give notice in advance of his/her permissible change has been treated by the Board as a procedural failing that can be cured by giving notice.  See Coffin v. Alaska Airlines (Coffin II), AWCB Decision No. 95-0214 (August 21, 1995); Coffin v. Alaska Airlines (Coffin I), AWCB Decision No. 95-0100 (April 17, 1995, as corrected May 12, 1995).  Even if we had found that the employee failed to sustain her burden of proving she gave notice by a preponderance of the evidence, we note that the record reflects the insurer had "notice" the employee was treating with Dr. Shannon as of December 11, 1998, when they received Dr. Shannon's lien.  

(2) Was Dr. Shannon's treatment of the employee reasonable and necessary for the process of the employee's recovery?


The right of a physician to recover fees in a compensable Workers' Compensation case are derivative of the employee's claim against the employer.  Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999).  We have previously recognized the right of medical providers to file claims for unpaid fees.  Robles v. Matthisen, AWCB Decision No. 99-0260 (December 28, 1999); Sutch; Bailie v. Financial Collection Agency, AWCB Decision No. 91-0089 (April 5, 1991).  Failure to recognize such a claim “would allow an employer who has acted in direct contravention of the Alaska Workers’ Compensation Act to escape liability for reasonable and necessary medical benefits provided to the injured employee.”  Bailie, at 3.


The record before us reflects that the employee filed a claim for other unrelated medical bills on December 4, 1998.  The employer accepted the employee's claim, but controverted payment of Dr. Shannon's bills.  Dr. Shannon filed his own claim under the employee's case number on January 18, 1999.  We will therefore recognize Dr. Shannon's derivative claim for unpaid medical treatment of the employee.


As noted above, AS 23.30.095(a) provides in pertinent part: 


The employer shall furnish medical, surgical, and other attendance or treatment, . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.


However, the Act does not require employers to pay for "any and all" treatments chosen by the employee.  Bockness v. Brown Jug, Inc., 980 P.2d 462, 466 (Alaska 1999).  The employer is only required to pay for treatment that is reasonable and necessary for the process of the employee's recovery.  Id.

In Carter, 818 P.2d at 665, The Alaska Supreme Court held that "the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  In Carter, the Court applied the presumption of compensability to an employee's claim of continuing medical care.  Logically then, the presumption must apply to an employee's claim for medical treatment within the first two years.  See also Weidner & Associates, Inc. v. Hibdon, 989 P.2d 727, 732 n. 3 (Alaska 1999)(assuming but not deciding that the presumption attached to the employee's claim for medical benefits and that the employer had overcome the presumption).


As noted above, Dr. Shannon's claim is derivative of the employee's claim.  The record indicates that the employee sought treatment with Dr. Shannon relative to her work-related injury.  The record, therefore, contains "some evidence" indicating that Dr. Shannon's bills should be paid.  We will therefore apply the presumption of compensability to Dr. Shannon's claim for unpaid medical bills.


"An employer can overcome this presumption by producing rebuttal evidence that, viewed by itself, is substantial evidence that the medical treatment is not compensable.  See Bouse v. Fireman's Fund Ins. Co., 932 P.2d 222, 231-32 (Alaska 1977)."  Bockness v. Brown Jug, Inc., 980 P.2d 462, 468 n. 20 (Alaska 1999).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Gomes, 544 P.2d at 1015 (quoting Thorton, 411 P.2d at 210).


We find the employer's reliance on Dr. Dietz's statement that he did not recommend further treatment is misplaced.  The fact that the employee's surgeon, who was retiring, did not recommend further treatment is not the equivalent of an opinion by him that Dr. Shannon's treatment was not reasonable and necessary for the process of the employee's recovery.  In Hibdon, 989 P.2d at 731, the Alaska Supreme Court made clear that 

when the Board reviews an injured employee's claim for medical treatment made within two years of an injury that is undisputedly work-related, its review is limited to whether the treatment sought is reasonable and necessary.


The Hibdon Court went on to say the "Choices between reasonable medical options and the risks entailed should be left to the patient and his or her physician."  Id. at 733 (citation omitted.)  The Court noted its disapproval of the Board's decision denying the employee's request for surgery as recommended by her treating physician stating: "the Board exceeded its authority when it overrode the consensus reached between Hibdon and her doctors about what treatment was appropriate.  Id. at 732.  


A reasonable mind would not accept Dr. Dietz's statement that he did not recommend further treatment as adequate to support the conclusion that Dr. Shannon's treatment was not reasonable and necessary.  Dr. Dietz did not review Dr. Shannon's records or his treatment of the employee.  Dr. Dietz noted that post-surgery, the employee continued to experience pain.  He recommended that she get trained in another job, as she was clearly not going to be able to carry out high level physical activities.  He noted that he was retiring in three days and that the employee would need to arrange transfer of her care.  Why would Dr. Dietz tell the employee to transfer her care if he felt that any further treatment would be unreasonable and unnecessary?  The logical conclusion is that Dr. Dietz was simply stating he, as a retiring surgeon, could do nothing further to relieve the employee's symptoms.  We therefore find this statement is inadequate to overcome the presumption of compensability.


We find the employer's reliance on Dr. Garner's statement, that he did not think further work up on the employee's shoulder was warranted, is similarly misplaced.  Again, this statement is not the equivalent of an opinion by Dr. Garner that Dr. Shannon's treatment of the employee was unreasonable or unnecessary for the process of the employee's recovery.  We note that Dr. Garner had previously opined on October 8, 1997 that no further work up of the employee's shoulder was warranted, after which Dr. Garner himself performed an MRI, Dr. Spindle performed an ultrasound, and Dr. Dietz performed surgery.  We further note that after opining that no further work up was warranted, Dr. Garner referred the employee to Dr. Tang for pain management, indicating that Dr. Garner believed the employee required palliative care at a minimum.  See Carter, 818 P.2d at 666 (holding that palliative care that relieves the employee's symptoms is compensable.)  


We find that the above demonstrates that a physicians opinion that no further work up is warranted is not interchangeable with a physician's statement that a particular treatment or course of treatments is unreasonable and unnecessary.  We find that a reasonable mind would not accept Dr. Garner's statement as adequate to support the conclusion that Dr. Shannon's treatment was not reasonable and necessary.  Like Dr. Dietz, Dr. Garner did not review Dr. Shannon's records or his treatment of the employee and was never called upon to render an opinion as to whether it was reasonable and necessary for the process of the employee's recovery.  We therefore find that Dr. Garner's statement is not adequate to overcome the presumption of compensability.  We further note that choices between reasonable medical options and the risks entailed should be left to the patient and his or her physician.  Hibdon at 733.


We find that Dr. Hadley's testimony that manipulation under anesthesia and chiropractic care in general were not reasonable and necessary for the process of the employee's recovery does not meet the standard for substantial evidence to rebut the presumption of compensability either.  We make this finding because Dr. Hadley herself admitted only to having "some familiarity" with the procedure of manipulation under anesthesia.  Her primary disagreement with the procedure was apparently due to her disagreement with the diagnosis of thoracic outlet syndrome.  She disagreed with this diagnosis because the "vascular studies were normal and the electrodiagnostic studies done before the procedure were normal."  However, we note that Dr. Hadley failed to mention the abnormal thermogram performed by Dr. Shannon.  Dr. Hadley further stated that she was "not aware of chiropractic treatment being beneficial" for treatment of thoracic outlet syndrome.  However, Dr. Hadley cited no authority for her stated belief.  Based on these inherent problems with her opinion, we find that a reasonable mind would not accept her opinion as adequate to support the conclusion that Dr. Shannon's treatment of the employee was not reasonable and necessary for the process of her recovery.


We further find that attorney Porcello's assertion that Ms. Washington told Porcello that the employee told Washington that Dr. Shannon told the employee that manipulation under anesthesia was an experimental procedure also fails to meet the standard for substantial evidence to rebut the presumption.  This statement is hearsay within hearsay within hearsay within hearsay.  We find that no reasonable mind would accept such a statement as adequate to support the conclusion that Dr. Shannon's treatment was experimental.


Finally, the employer asserts that Dr. Shannon's chart notes and reports themselves indicate that his treatment of the employee was not reasonable and necessary.  The employer spent considerable effort in pointing out discrepancies in Dr. Shannon's report in an attempt to undermine his credibility.  However, we find Dr. Shannon to be credible.  AS 23.30.122.  We find that many of the discrepancies stem from taking the Dr.'s statements out of context and a failure to review them in light of the whole record.  


Specifically, we find that the thermography is compensable despite the fact that Dr. Shannon can not produce the videotape.  Dr. Shannon documented the results of the test and the employee saw the video results.  We find that the evoked potentials are compensable as Dr. Shannon specifically noted in his January 8, 1999 letter that "After a total of about six weeks of care, if we see minimal to no improvement, I will perform the evoked potential to try to exactly localize the point of irritation of the neurovascular system."  The parties agree that the employee had minimal to no improvement and the record shows the evoked potential was performed six weeks from the date of this letter.  


Regarding the employer's assertion that Dr. Shannon's treatment of the employee was not reasonable and necessary because Dr. Shannon did not follow his own treatment plan, we disagree.  A review of the file indicates that Dr. Shannon first performed chiropractic manipulation on January 4, 1999.  Dr. Shannon treated the employee with chiropractic care until February 4, 1999, four weeks from the date of the first treatment, as indicated in his treatment plan.  We further note that Dr. Shannon's decision not to refer the employee to Bear Physical Therapy comports with his January 4, 1999 chart note in which he plans to schedule treatment at Bear in two weeks if positive changes are observed.  As positive changes were not observed, Dr. Shannon did follow his plan when he decided not to make the referral. 


We find that the manipulation under anesthesia procedures are compensable despite Dr. Shannon's report stating that they needed to have positive results from the first procedure in order to perform the second procedure.  We accept Dr. Shannon's explanation of why he and Dr. Barrington elected to go forward with the second procedure.  We further note that the protocol outlined in the Request for Approval indicates the need for results after the second procedure to justify the third procedure.  Dr. Shannon noted that he would follow the protocol in performing the manipulation under anesthesia, and we find that he did.


We also note that the record is unclear about whether Dr. Shannon reviewed Dr. Hadley's records prior to his January 8, 1999 letter.  Although the employer presented the fax from Dr. Shannon's staff indicating they were still awaiting her records, we note the existence in the file of a letter from Dr. Shannon to Dr. Hadley and staff thanking them for providing the file on January 7, 1999.  We also accept Dr. Shannon's statement that he reviewed the records prior to the MUA. 


Finally, we accept Dr. Shannon's explanations as to any remaining discrepancies in his reports.  Although the employer took great pains to dissect Dr. Shannon's reports word by word, we note that the employer failed to have another physician review Dr. Shannon's report in aid of this attack.  They presented no evidence that these discrepancies render Dr. Shannon's treatment of the employee unreasonable and unnecessary.  We find nothing in Dr. Shannon's reports is so inherently unreasonable as to overcome the presumption of compensability.  


Having found none of the evidence presented by the employer sufficient to rebut the presumption of compensability, we find Dr. Shannon's bills are compensable.  We note that Dr. Shannon did not submit bills for his treatment of the employee after March 11, 1999.  We excuse this failure in light of the employer's controversion of all medical treatment after June 22, 1998.  Dr. Shannon is instructed to submit any outstanding bills for payment.  We retain jurisdiction of this issue in the event the parties are unable to agree on the appropriate figure.

(3) Interest


Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  

8 AAC 45.142, governing the payment of interest states, in part:


(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


(b) The employer shall pay the interest ... (3) on late‑paid medical benefits to (A) the employee ..., if the employee has paid the provider or medical benefits; ...(C) to the provider if the medical benefits have not been paid.


We find Dr. Shannon has provided treatment to the employee and has not been paid.  Accordingly, we award Dr. Shannon interest to account for the time value of the services he provided to the employee, but for which he was not timely paid.  Interest is to be paid to Dr. Shannon from the dates that his bills were due and payable.  We retain jurisdiction of this issue in the event the parties are unable to reach an agreement on the appropriate calculations. 

(4) Penalties


Dr. Shannon has requested that any penalties for the employer' non-payment of his medical bills be paid to the employee pursuant to Childs v. Cooper Valley Electrical Association, 860 P.2d 1184 (Alaska 1993) and Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999).  AS 23.30.155 provides, in part: 


(d) ... If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.... 


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section ....


The record reflects the employer filed a timely controversion of Dr. Shannon's medical bills under AS 23.30.155(d).  However, in Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), the Alaska Supreme Court held: 


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Applying the court's reasoning from Harp, we have previously held a controversion which is filed without any supporting evidence is not made in good faith, and is frivolous or unfair for purposes of AS 23.30.155(o). Foley v. Laidlaw Transit, Inc., AWCB Decision No. 99-0101 (May 4, 1999); Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).


On December 28, 1998, the employer filed a Controversion Notice, denying payment "medical treatment after June 22, 1998," based on Dr. Dietz's statement that he did not recommend further treatment of the employee.  Although we have found this statement was insufficient to rebut the presumption of compensability, we find that in reviewing whether this statement is sufficient to support a good faith controversion under these facts, we reach a different result.  We note that Hibdon, in which the Court restricted our review of medical treatment by the employee's physician within two years of an injury to the question of whether the treatment was reasonable and necessary, was issued after the employer filed the controversion in this case.  Because the caselaw prior to Hibdon did not explicitly limit review to reasonable and necessary treatment, we find that the adjuster could have believed she had sufficient evidence in support of the controversion that, if the employee did not introduce evidence in opposition to it, the Board would find that Dr. Shannon's bills were not compensable.  Harp at 358.  We therefore find that the controversion was filed in good faith and no penalties are due.  We will deny and dismiss Dr. Shannon's claim for penalties.


However, we note that for controversions filed subsequent to Hibdon, where the employee's physician provides or recommends treatment within two years of the date of a work-related injury, this panel finds that the controversion will not be made in good faith unless supported by a physician's opinion that the treatment provided or recommended is not reasonable and necessary for the process of the employee's recovery.

ORDER

(1) We find Dr. Shannon's bills to be compensable.  Dr. Shannon is directed to submit any outstanding bills to the employer.  We retain jurisdiction over this issue in the event the parties are unable to agree on the appropriate figure.


(2) The employer shall pay interest on Dr. Shannon's bills from the dates that the bills were due and payable.  We retain jurisdiction over this issue in the event the parties are unable agree on the appropriate calculations.


(3) Dr. Shannon's claim for penalties is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of June, 2000.
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John A. Abshire, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALMA JOHNSON employee / and John P. Shannon, D.C., D.N.A.T, applicants; v. GRAYBAR ELECTRIC CO., employer ;/AMERICAN MOTORISTS INSURANCE CO, insurer/ defendants; Case No. 199715618; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of June, 2000.

                             

   _________________________________

      




     Debra C. Randall, Clerk
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