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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DARYLE L. TORRESAN, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

BOBBIE JACK TRUCKING,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS CO,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199225562
        AWCB Decision No. 00-0119 

         Filed in  Anchorage, Alaska

         June 16, 2000.


We heard the employee’s claim on May 11, 2000 at Anchorage, Alaska.  Attorney Charlie Coe represented the employee.  Attorney Richard Wagg represented the employer.  We held the record open to receive deposition transcripts and closed the record on May 17, 2000, the first scheduled board meeting after receipt of the transcripts.


ISSUE
Is the employee’s bilateral hip condition compensable?


SUMMARY OF THE EVIDENCE

The procedural history of this case is relatively complex, and therefore we will begin by summarizing it.  In Torresan v. Bobbie Jack Trucking, AWCB Decision No. 95-0223 (August 24, 1995) (Torresan I), the board issued a decision and order concluding the employee’s bilateral hip condition was not work-related and therefore not compensable.  The employee appealed the decision, and the Superior Court remanded the case.  Specifically, the Superior Court stated:

This court concludes that the Board failed to apply the proper legal burden on the employer for overcoming the statutory presumption of coverage and placed an improper burden on Torresan to establish “but-for” causation that his disability was work related.

Therefore, it is HEREBY ORDERED that this case is REMANDED to the Alaska Worker’s Compensation Board to properly apply the burden upon the employer to show by substantial evidence that Mr. Torresan’s employment did not aggravate, accelerate, or combine with the disease or infirmity to produce his disability...

Torresan 3AN-95-8115 CIV. (April 16, 1996).


Prior to conducting a hearing pursuant to the Superior Court’s remand, an Interlocutory Decision and Order was issued on April 10, 1997.  In its Interlocutory Decision, the board determined the employee could not produce new evidence at the upcoming hearing.
 Torresan, AWCB Decision No. 97-0086  (April 10, 1997) (Torresan II).  Following a hearing on the remand, the board again ruled that the employee had not proven by a preponderance of the evidence that his hip condition was work-related. Torresan, AWCB Decision No. 97-0191 (September 15, 1997) (Torresan III).


The employee once again appealed the board’s decisions in Torresan II and Torresan III.   The Superior Court again remanded the matter.  The court concluded:

...the Board’s limitation of the presentment of new evidence at the hearing on remand constituted an abuse of discretion.  The remand decision by Judge Gonzales did not put any limitation on the Board as to whether it should admit new evidence.  On remand, the Board is to hold an additional hearing and is to consider any new evidence, testamentary or otherwise, presented by Torresan that has any relevance whatsoever concerning Torresan arthritis and whether or not it was work-related.  After all the evidence has been presented, the Board is to then weigh the same and make a determination as to whether or not Torresan’s employment aggravated, accelerated or combined with his pre-existing condition so as to be a “substantial factor” in bringing about his disability.


Pursuant to the above instructions, we conducted a second hearing on remand in this matter on May 11, 2000.  The evidence presented at the hearing was as follows. On November 1, 1992, the employee filed an injury report stating his employment aggravated his pre-existing knee condition.  The nature of the alleged aggravation was a progressive deterioration over time, rather than an incidental injury.  On November 20, 1992, the employee was examined by Richard Convery, M.D.  At his deposition, Dr. Convery testified his clinic is primarily a hip and knee clinic.
   In his report, under “CHIEF COMPLAINT,” Dr. Convery noted:

Darryl is a 36- year old male with bilateral degenerative arthritis symptomatic since at least 1987.  In 1974, Darryl sustained an injury to his left knee while playing high school football...The pain though has been gradually increasing over the past years.  He also complains of stiffness and occasional locking.  The knee is symptomatic proportional to his activity...recently he began to complain of pain in his right knee, but far out of proportion to his left...He is not able to work at the present time and is very limited because of his knee pain.  He has significant difficulty climbing stairs, and has trouble with his shoes.


Dr. Convery also performed a physical examination and found significant patellofemoral crepitus and significant clicking with decreased range of motion and a wide based antalgic gait on the left side.  Dr. Convery took x-rays of the left and right knee, which showed advanced three compartment degenerative arthritis in the left knee.  Dr. Convery determined an osteochondral allograft was out of the question and recommended doing nothing, a total knee replacement or knee fusion.  Dr. Convery also noted:

...The overall issue was also compounded by the fact that Darryl is seeking coverage from Workmans’ Compensation and apparently the issue is whether or not driving the truck aggravated his underlying degenerative arthritis.  Clearly, the problem relates directly to a high school football injury, but I certainly feel that truck driving as it is described to me would be detrimental to this hip and certainly aggravated and accelerated the progression of his degenerative arthritis.


In relation to the above examination, Dr. Convery confirmed at his deposition that neither he nor the medical student “picked up” any complaints of hip pain during his initial examination.
  He also testified at his deposition as follows:

Q. Okay.  At the time you were evaluating his knee, was his hip evaluated also?  In other words, did you evaluate his hip at the same time?

A. Yes, I am looking.  I don’t think so.

The employer controverted benefits on the basis the employee’s condition was caused by a previous football injury.
  On March 3, 1993, Jack Nichols, II, M.D., the employer’s independent medical evaluator, examined the employee regarding his alleged aggravation of  pre-existing knee condition.  In a report dated April 5, 1993, Dr. Nichols recorded the employee’s present complaints as follows: “Mr. Torresan’s knees are stiff and painful.  They ache and swell.  He has sleep disturbance.  His left knee, he feels, is considerably weaker than the right knee.  He has difficulty in climbing and, with his work as a truck driver, operating the clutch with the left leg is particularly difficult.”  During his examination, Dr. Nichols performed range of motion testing on the employee’s hips, as well as his knees.  Dr. Nichols determined the employee had advanced degenerative arthritis of the left knee, degenerative arthritis of the right knee, to a lesser extent, and possible arthritis of hips.  Specifically, he reported:

Also, he is having hip difficulty and that has not been evaluated thoroughly, other than to note that he has limited range of motion in his hips.  No x-rays were available for review today, but certainly those things should be checked out before any surgical treatment is contemplated for his knees.


Dr. Nichols went on to opine:

In my opinion, these conditions are a natural progression from the athletic injuries he sustained as a teenager and the amount of football playing that he did.  However, I do feel that his work as a truck driver also aggravated his pre-existing condition.


Additionally, on May 4, 1993, the employee returned to Dr. Convery, who reported the employee’s chief complaint was severe traumatic arthritis of the left knee.  Dr. Convery also noted the employee was advised that he may have problems with his hip, though no real evaluation has been done.  Therefore, Dr. Convery took x-rays of the employee’s pelvis and both hips.  He reported, “quite surprisingly he has advanced destructive degenerative arthritis of both hips, lateral subluxation much worse on the right than the left...”  Dr. Convery concluded the employee would need replacement of his hips in the future and recommended a left total knee replacement.
  Thereafter, the employer accepted the compensability of the employee’s knee conditions.


The employee underwent a left total knee replacement performed by Dr. Convery on June 17, 1993.  The Operation Report noted the employee has developed extensive degenerative arthritis of the hips, but the left knee was the most symptomatic problem at that time.  In his Admission Note dated June 22, 1993, Dr. Convery stated he was initially negative about proceeding with a knee replacement, until he discovered how severely involved both hips were.  After surgery, the employee was referred for rehabilitation.  The rehabilitation note dated June 22, 1993 reported, “The patient started having some hip pain in the past, has worked as a truck driver in Alaska for the past eight years, and is now not able to work secondary to difficulty with climbing up and down steps.  On July 27, 1993, Dr. Convery determined the employee had superb range of motion six weeks after his left knee* operation. 
  However, the employee reported constant right hip pain to Dr. Convery on October 5, 1993.


On November 26, 1993, the employee filed an application for adjustment of claim for his hip condition.  The employer controverted benefits on the basis that there was no medical evidence to substantiate the employee’s hip condition was related to work.


In the summer of 1994, the employee experienced increased pain in his left knee.  On July 21, 1994, he went to see Thomas Carlsen, M.D., and indicated he was without  pain for eight months after the total knee replacement and then began experiencing increased pain again.  Dr. Carlsen recommended an examination by Michael Mahoney, M.D., who suspected the pain in the left knee was from failure of bony ingrowth into the tibial component.  In his chart note dated August 3, 1994, Dr. Mahoney indicated the employee stated his hip pain preceded his left knee joint replacement, and he diagnosed severe osteoarthritis of both hips, particularly symptomatic on the right side.


At the employer’s request, Dejan Dordevich, M.D., examined the employee on November 10, 1994.  According to Dr. Dordevich’s report, the employee stated he was not aware of any hip difficulties until about two years prior to the visit and had no history of hip injury.  In addition, Dr. Dordevich specifically noted, “Mr. Torresan tells me that ever since the problem with his hips was pointed out to him, i.e. since the exam in April of 1993, he has been having increasing difficulties with both right and left hips.”  Additionally, Dr. Dordevich noted, “He denies any problems with either his right or left hip while he was employed as a truck driver in Alaska.  He denies any problems with his hips when he was climbing in and out of a truck or jumping off the trucks.”  However, the employee reported that over the last two years, he noticed increasing discomfort in his hips after prolonged drives.
  Dr. Dordevich confirmed at his deposition that the employee told him he was not aware of any hip problems until Dr. Nichols discovered he had decreased range of motion in his hips.


In his report, Dr. Dordevich determined the employee had an unusually aggressive and destructive form of osteoarthritis sometimes seen in young adults.  He further concluded the employee’s work for the employer did not aggravate, accelerate or in any way adversely affect the natural progression of his hip and knee disorder.  Dr. Dordevich explained the employee’s job duties, described by the employee as driving trucks over graveled roads, climbing frequently in and out of the truck, performing routine maintenance on the truck, crawling under the truck, and working on top of the truck did not meet the criteria of abnormal loads.  Dr. Dordevich also opined the incidence of osteoarthritis in young truck drivers is not increased.
 


Dr. Mahoney reevaluated the employee on December 29, 1994 and determined the employee’s left knee pain was indeed knee pain, not referred pain from his hips, which was disabling.  Dr. Mahoney also concluded the employee was disabled because of his hip disease.


On August 21, 1996, the employee was evaluated by Rodney Beals, M.D.  Dr. Beals stated in his report, “The first time he remembers trouble with his hip was in 1993.”  However, Dr. Beals also stated it was probable the hip osteoarthritis was worsened by the employee’s truck driving activities.  Moreover, Dr. Beals concluded the employee would need bilateral total hip replacements at some point.  When Dr. Beals reevaluated the employee on October 30, 1996, he noted while the right hip and then the left hip would need replacing, his right knee “clinically is not too bad.”  Thereafter, in December of 1996, Dr. Beals performed a total right hip replacement.  Post-surgery, the employee was referred for a radiation oncology consultation.  The December 6, 1996 consultation report stated, “Mr. Torresan is a 40-year old gentleman with a long history of severe degenerative joint disease.  This problem became severe in the early 1990’s and eventually required a left total knee arthroplasty in 1992.  Since 1993, his hips have also been involved, and he has been very limited in hip rotation and abduction.”


Dr. Dordevich reexamined the employee at the request of employer on September 11, 1997.  In his report, he noted the employee had undergone both right and left total hip replacements and reported occasional left knee soreness, though he had no significant problems with his right knee.  The employee also reported that though Dr. Mahoney extensively evaluated the employee’s left knee pain subsequent to the total knee replacement, he eventually concluded the prosthesis was sound.  Further, the employee stated his left knee improved after the left total hip arthroplasty in May of 1997.  Based upon the above, Dr. Dordevich determined the left knee pain experienced by the employee after the total knee replacement was referral pain from the left hip.

The employee was deposed in this matter on June 24, 1994.  He testified he first began to experience right hip pain three to four years prior.  He further testified, in the beginning, the right hip pain was dull and then it became sharp and burning.  He testified he really noticed the burning pain after his left knee surgery.
  Specifically, the employee stated he experienced hip pain approximately one year prior to his knee surgery but did not mention the pain to his doctors because he thought it was driver fatigue or a cramp.
  Further, the employee testified he initially believed his left hip pain was pain moving from his knee, but he noticed increased pain in his left hip after the left knee surgery.
  In relation to his job duties as a truck driver, the employee stated he probably climbed in and out of his truck fifty times per day and testified as follows:

Q. Did that cause pain?

A. Yes, it did.

Q. Where did it cause pain?

A. My left knee.


At the August 8, 1995 hearing, the employee testified, in part, as follows:

Q. Now, there’s been some question raised in your case about the onset of your hip problems.  Could you describe to the Board primarily what was going on during the time period you worked with your body? In other words, what was hurting?

A. Well, primarily it was my knee.  That –there was several times when I got out of bed, I’d be really stiff in the upper body, but I thought that was caused by my knee.

Q. And when you say knee, how would the pain in your knee present itself with your whole body?

A. Sometimes I would feel it from my – clear up to my lower back, and I just thought, you know, that the pain was coming from my knee.

***

Q. Okay. And after your knee surgery did you notice any improvement with your hips?

A. No, in fact, I noticed it more.

On cross-examination, the employee testified at the August 8, 1995 hearing as follow:

Q. ...Did you complaint (sic) to physicians about hip pain prior to that surgery?

A. I did, because like I said before, I thought the pain was coming from my knee or from my upper body and – and lower body.

Q. Yeah, you did not identify hip pain until after you had had knee surgery, isn’t that correct?

A. That’s correct.

Q. The first doctor who found out that you might have a hip problem was Dr. Nichols, who found that you had a decreased range of motion of your hip, and that was an evaluation in April of 1993, right?

A. That’s correct.

At the hearing on May 11, 2000, the employee testified his job with the employer was a very physical job that was much different from long haul driving.  He testified he had had problems with his left knee since high school, and his pain increased while working for the employer.  The employee stated he also had burning pain in his hips while working, but he was not sure where the pain was coming from and was told by physicians that knee pain “runs up and down.”  On cross-examination, the employee testified his earlier testimony at the August 8, 1995 hearing that he did not identify hip pain until after his knee surgery was wrong.  

At the hearing, the employee testified he complained about his hips and his knee when he first went to see Dr. Convery, though his greatest problem was his left knee.  He also stated he had a severe limp when he initially went to see Dr. Convery.  After his left knee surgery and after he stopped taking pain medication, he felt severe right hip pain. The employee testified that while he favored his left leg prior to the knee surgery, he lost his limp after the total knee replacement.


At his deposition, Dr. Convery initially testified it was impossible to say whether the employee’s activities as a truck driver aggravated his hip condition or not because he did not know enough about truck driving.  Dr. Convery did not know whether or not periodically getting in and out of a truck or putting tension on the brakes would aggravate the employee’s hip condition.  On the other hand, Dr. Convery stated if he could identify the etiology of his condition, he could say truck driving probably aggravated the hip condition, though it didn’t cause the hip condition. He later testified he thought truck driving would aggravate hip disease.

Dr. Convery testified climbing into a truck is not a high impact activity, though jumping off a truck is.  Moreover, on cross-examination, Dr. Convery testified as follows:

Q. Okay. So the bottom line – and let me just see if this is accurate, and correct me if it’s not, but what you’re saying is with regard to the question of whether the work for Bobbie Jack Trucking was a substantial factor in aggravating or accelerating his condition, you are unable to reach an opinion to a reasonable degree of medical probability; is that correct?

A. That’s correct.

Later on in his deposition, Dr. Convery testified he thought work would have aggravated his condition.
  However, once again, when asked about specific aggravations, Dr. Convery could not say whether sitting in a truck or putting tension on either a brake or a clutch would be an aggravating factor.


Dr. Mahoney was also deposed in this matter on July 13, 1995.  He testified he did not believe the employee knee problems aggravated his hip condition.
  Moreover, Dr. Mahoney did not believe the employee’s work as a truck driver could actually worsen his hip condition, though it could have caused pain.
  Dr. Mahoney testified he was not aware of any scientific evidence that either using or not using a hip has any relationship to the progression of arthritis and that osteoarthritis progresses regardless of activity.  In addition, he stated there is some evidence that movement actually helps the remaining articular cartilage.
  Dr. Mahoney related any aggravation of the employee’s hip condition to complaints of pain.  He testified if the employee was not experiencing hip pain while at work, then work would not have been causing significant inflammation in the hip.


Dr. Dordevich was also deposed in this case on December 2, 1994.  He testified the employee had pre-existing arthritis and a developmental abnormality, and microtrauma did not play a role in his arthritic hip condition.  Dr. Dordevich cited a study involving runners in support of his opinion.


Furthermore, Dr. Beals testified at his deposition on March 24, 2000.  Dr. Beals stated work probably aggravated the employee’s arthritis.  He further testified he thought use of a joint in a strenuous way would aggravate and cause progression of a pre-existing arthritic condition.
  Dr. Beals also testified inactivity will not make arthritis go away, and it is a matter of how much a particular activity is irritating.
  He stated aggravation implies pain, and he based his presumption that work aggravated the hip condition upon the employee’s report that he experienced hip pain while working.
  Specifically, Dr. Beals testified as follows:

Q. When you wrote that report, what information did you have that you were relying upon to say that his work as a truck driver for Bobbie Jack Trucking aggravated his condition?

A. Well, my information primarily came from the patient.  He had indicated that that was the case and that his work had aggravated his pain, and – I mean, my involvement was to acknowledge the fact that he had severe arthritis in both hips, and that patient stated that it had been aggravated by his work, and so I took him at his word and wrote that.

On cross-examination, Dr. Beals admitted he was not aware of any relationship between truck driving and hip arthritis, and his opinion that work aggravated his condition was based on the employee’s history.  Moreover, Dr. Beals stated the employee’s hip problems must not have been too bad in 1992, or it would have been ascertained by Dr. Convery.
  Further, Dr. Beals doubted the employee failed to notice or focus on hip pain in 1992 due to his left knee pain.  Dr. Beals opined the employee would have said something about the pain, and Dr. Convery would have taken x-rays of the hips in 1992, if it had been a big problem at that time.
  According to Dr. Beals, the employee could have had arthritis of the hips in 1992 without complaints of pain.


Additionally, Edward Reese, Ph.D testified at his deposition and again at the hearing.  Dr. Reese stated he is a forensic investigator specializing in medical devices. Dr. Reese indicated he does not have a medical degree and has no specialized training in reference to arthritis or truck driving.
  On August 13, 1999, Dr. Reese issued a report after conducting a literature search.  In his report, he concluded “there was sufficient literature presenting data and findings to support the premise that Mr. Torresan’s occupation as a construction worker and truck driver could have further aggravated, accelerated or worsened the osteoarthritis in his hip(s).”  In support of his opinion, Dr. Reese cited a Swedish study entitled “Occupation and Osteoarthrosis of the Hip and Knee: A Register-Based Cohort Study,” Vingard, E., Alfredson, L. Goldie, I., and Hogstedt. C. (1991), International Journal of Epidemiology, Vol. 20, Nov. 4 (pp. 1025-1031).  At the hearing, Dr. Reese opined the above study found an increased risk of hospitalization due to osteoarthritis in high exposure occupations such as construction work and farming.  Dr. Reese also relied upon a Farmingham study, which suggested osteoarthritis should be considered a potential occupational disease.
  Dr. Reese rejected an earlier study on runners relied upon by Dr. Dordevich because it dealt with athletes.  However, Dr. Reese admitted he could not point to an article specifically linking truck driving to aggravations osteoarthritis.  

Moreover, Dr. Reese testified at the hearing he was especially interested in the static compression forces involved in the employee’s occupation, such as putting pressure on the clutch.  However, he did not know the relative forces on the hips of walking, putting pressure on the pedal, putting pressure on the clutch or climbing in and out of the truck, though he could draw conclusions as to which activities involves more or less force.  Dr. Reese testified he would expect the left hip to be aggravated by using the left hip to press on the clutch.

Dr. Reese testified at his deposition that the employee’s osteoarthritis could have been aggravated by the trucking job duties he observed in a film.  He then stated he was not qualified to say whether the aggravation was temporary or permanent.
  Moreover, at the hearing, he testified he was not really familiar with the employee’s job duties, and there was no way of saying the employee’s work as a truck driver did aggravate his osteoarthritis, only that it could have aggravated his pre-existing condition, as supported by the literature.  It should be noted Dr. Reese also determined in his report he was not able to obtain from the literature a direct link or causal relationship between an orthopedic knee and an aggravation of hip osteoarthritis.  At his deposition, he testified an altered gait would cause an altered mechanism on the hip, though he later testified he was not necessarily concerned about the knee.

Dr. Dordevich also testified at the May 11, 2000 hearing.  He reiterated that the employee told him he did not have hip problems while he was working, and he first started having problems after the hip condition was pointed out to him.  Further, Dr. Dordevich testified within a reasonable degree of medical probability the employee’s work activities in 1991 and 1992 played no role in aggravating his hip condition.  Dr. Dordevich admitted work activities could have caused increased symptoms of pain associated with osteoarthritis.   However, he testified there was no mention in the medical record of hip pain while the employee was working.  Dr. Dordevich opined the word “hip” in Dr. Convery’s November 1992 report was a typographical error.  According to Dr. Dordevich, Dr. Convery’s entire report focused on the left knee, and there was no mention of hip pain in the complaint section, so the report as a whole pointed to an error.

Dr. Dordevich determined the striking feature of such severely degenerated joints in such a young man is indicative of a biological, not mechanical, failure of the cartilage.  According to Dr. Dordevich, the employee had a progressive hip disease, which became symptomatic regardless of his work activities.  Dr. Dordevich stated the employee’s progressive disease became symptomatic in his left knee while he was working, but not in his hips.  Dr. Dordevich pointed out that, as expected, the employee hip osteoarthritis progressed after he stopped working.  He noted the hip x-rays he reviewed in 1994, as compared to x-rays taken in 1993, showed significant objective progression of the disease.


Dr. Dordevich supported his opinions with his own Swedish study entitled, “The Relation Between Labor and Coxarthrosis,” Lindberg, M.D., Hakan and Danielsson, M.D., Lars, (1984), Clinical Orthopedics and Related Research, pp. 159-161.  According to Dr. Dordevich, this study compared heavy laborers to office workers and the general population and found no significant difference in the presence of coxarthrosis between laborers and office workers.  Moreover, Dr. Dordevich again cited the runners study, which found no increased incidence of osteoarthritis in marathon runners, and he opined the forces of running on the hips are much greater than the forces involved in truck driving.  With respect to the hips, Dr. Dordevich stated even the forces involved in walking are much greater than either climbing into a truck or pressing on a clutch.  According to Dr. Dordevich, when climbing into a truck, the employee actually used his hands and took weight off his lower extremities.   Moreover, he testified when pressing a clutch, the hips are relaxed. Finally, he testified an altered gait has no relationship to osteoarthritis in the good limb, as a limp actually takes forces away from the good limb.

Employee’s Argument

The employee argued the medical record shows he did complain of hip pain prior to 1993 as referenced in the reports of both Dr. Convery and Dr. Nichols.  The employee also asserted his complaints regarding climbing stairs, bending down and tying his shoes related to a hip problem.  In addition, he claimed he did not know the extent of his hip problems while he was working because he was told his hip and back pain were related to his knee.


Further, the employee contended the medical literature supports his claim that work activities aggravated his hip condition.  In addition, he argued Dr. Nichols, Dr. Convery, Dr. Beals and Dr. Reese all testified they believed his work activities aggravated his hip condition.  The employee  also cited DeYonge v. Nana Marriott, slip op. 5265 (Alaska April 21, 2000) in support of his position that new law in this area deems his case compensable.

Employer’s Argument

The employer argued the preponderance of the evidence demonstrates the employee’s work activities with the employer did not aggravate his pre-existing hip osteoarthritis.  The employer argued the employee could not support his aggravation claim because none of the physicians date complaints of hip pain prior to 1993, and the employee originally testified he had no hip pain while working. 

Moreover, the employer asserted none of the physicians in this matter could adequately support the employee’s aggravation claim.  According to the employer, Dr. Convery ultimately could not testify about medical probability, and his November 20, 1992 note is a red herring, as the word “hip” is clearly a typographical error.  Moreover, Dr. Reese admitted he was not qualified to express an opinion about whether truck driving aggravated the employee’s osteoarthritis.  Further, Dr. Beals admitted his opinion was solely based on the employee’s history.

On the other hand, the employer asserted Dr. Dordevich squarely addressed the employee’s aggravation claim and rejected it with supporting evidence.  Moreover, the employee’s own treating physician, Dr. Mahoney, testified work did not cause his hip condition to worsen.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
COMPENSABILITY OF THE EMPLOYEE’S CLAIM

In our analysis, we must first apply the statutory presumption of compensability. AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”  

Applying the presumption of compensability is a three-step process. Louisianan Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  

The Alaska Supreme Court has held, “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.” Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). A substantial aggravation of a pre-existing condition “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979), citing to 9 A. Larson, The Law of Worker’s Compensation, §95.12 (1997).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated:

[T]wo determinations...must be made under this rule: “(1) whether employment...aggravated, accelerated, or combined with a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.” (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it. See, State v. Abbot, 498 P.2d 712, 727 (Alaska 1971). If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer.

We find the employee has pre-existing osteoarthritis.  We find the employee testified he had hip pain while he was working as a truck driver for the employer.  We further find Dr. Convery testified that the employee’s work would have aggravated his hip disease.  Moreover, Dr. Beals testified work probably aggravated the employee’s arthritis.  Finally, Dr. Reese opined a literature search yielded sufficient data and findings to support the premise that the employee’s occupation as construction worker and truck driver could have further aggravated, accelerated or worsened the osteoarthritis in his hips.  Therefore, we conclude the presumption of compensability attaches to the employee’s claim, and the burden of production shifts to the employer.


In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco, Inc. v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


We find the employer presented substantial evidence to overcome the presumption of compensability.  We find both Dr. Mahoney and Dr. Dordevich testified the employee’s work activities did not aggravate, accelerate or combine with the employee’s condition to bring about his disability. In addition, both Dr. Dordevich and Dr. Mahoney testified the employee’s knee problems did not aggravate his hip condition. We also find Dr. Dordevich provided an alternative explanation that the employee has an unusually aggressive and destructive form of osteoarthritis and a biological, not mechanical, failure of the cartilage.  Dr. Dordevich opined the employee’s hip disease progressed as it did regardless of his work activities.

We further note Dr. Dordevich’s testimony that the medical record shows no complaints of hip pain prior to 1993 and that Dr. Convery’s reference to “this hip” in his November 20, 1992 report is a typographical error.  In addition, Dr. Beals, the employee’s treating orthopedic surgeon, testified he doubted the employee failed to notice or focus on hip pain due to his knee condition.  We find the above is substantial evidence rebutting the presumption of compensability in this case.


In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris 395 P.2d 71, 72. (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor. Land v. Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


We have weighed the evidence presented in the medical records, as well as all of the testamentary evidence presented by the employee and the experts in this case.  We find, based upon the medical records and the medical opinions, the employee has pre-existing osteoarthritis.  We are persuaded the preponderance of the evidence shows the employee’s work activities did not aggravate his pre-existing hip osteoarthritis.  While Dr. Convery testified he thought truck driving would aggravate hip disease, he admitted he did not know enough about truck driving.  Additionally, though Dr. Convery testified inconsistently throughout his deposition, he affirmed that he could not state within a reasonable degree of medical probability whether the employee’s work activities were a substantial factor in aggravating or accelerating his condition.  

Furthermore, Dr. Beals testified at one point that work probably aggravated the employee’s arthritis.  However, he also admitted on cross-examination that he was not aware of any relationship between truck driving and arthritis, and he based his opinion on the employee’s account.  Finally, we find Dr. Reese determined there was sufficient literature evidence to support the premise that work could have aggravated his condition, he could not comment on whether or not it did.  Dr. Reese testified he could not find any studies directly linking truck driving to aggravations of osteoarthritis.  Moreover, Dr. Reese admitted he was not qualified to say whether any aggravation was temporary or permanent.  In addition, as the board determined in Torresan III, we similarly find Dr. Nichols provides little benefit to our decision making process.  Dr. Nichols’ examined the employee to evaluate his knee condition, he stated the employee’s hips had not been thoroughly evaluated and he did not specifically address any questions regarding the hip.


On the other hand, Dr. Dordevich clearly and consistently testified that work played no role in aggravating or accelerating the employee’s osteoarthritic condition.  He supported his opinions with studies that demonstrated no connection between heavy laborers and an increased incidence of osteoarthritis.  Dr. Dordevich concluded the employee’s hip condition would have become symptomatic when it did regardless of his work activities due to the progressive nature of the disease.  He supported this opinion by citing the significant objective progression of the disease he observed by comparing hip x-rays taken in 1993 to hip x-rays taking in 1994.  Dr. Dordevich also denied any connection between the employee’s knee condition and his hip condition.


Additionally, Dr. Mahoney, one of the employee’s treating physicians, did not believe the employee’s work as a truck driver could actually worsen his hip condition, though it could have caused pain.  Moreover, Dr. Mahoney testified he was not aware of any scientific evidence that either using or not using a hip has any effect on the progression of arthritis, though there was some evidence that movement actually helps the remaining cartilage.  Further, Dr. Mahoney confirmed he did not believe the employee’s knee problems aggravated his hip condition.


Reviewing all of the medical and scientific evidence as a whole, we find the preponderance of the evidence supports the finding that the employee’s work activities were not a substantial factor in aggravating, accelerating, or combining with his underlying hip osteoarthritis to bring about his disability.  In addition, although Dr. Reese performed a literature search on the relationship between the employee’s orthopedic knee or an altered gait and his hip condition, we find Dr. Reese was unable to obtain any directs links from the literature.  We also find Dr. Reese backed away from an altered gait theory of compensability at his deposition, and Dr. Dordevich squarely rejected such a theory.  Thus, we similarly find, by a preponderance of the evidence, the employee’s knee condition was not a substantial factor in aggravating, accelerating or combining with his hip condition to bring about his disability.  However, based upon all of the medical opinions, we find while neither the employee’s work nor his knee condition actually aggravated or worsened his hip condition, work activities could have caused symptoms of pain.  

The employee argued even if work did not aggravate his condition, his claim is still compensable if work worsened the symptoms of pain associated with his underlying condition.  The employee argued the Supreme Court in DeYonge v. Nana Marriott recently determined the worsening of symptoms of a disease can be compensable.  Therefore, the issue becomes whether or not the employee experienced hip pain associated with his work activities.  We find a preponderance of the evidence demonstrates the employee did not experience hip pain while working.  

We first note the employee’s original testimony at the 1995 hearing that work caused left knee pain, but he did not identify hip pain until Dr. Nichols evaluated him in April of 1993 and until after the knee surgery.  At the hearing on May 11, 2000, the employee testified his earlier testimony was wrong.  We further note the employee’s contention at the May 11, 2000 hearing that he did tell Dr. Convery that he had hip pain in November of 1992.  However, we find the employee also testified at his deposition in June of 1994 that he did not mention hip pain to his doctors because he thought it was driver fatigue or cramps.  In light of these contradictions, we cannot find the employee a credible historian. AS 23.30.122.


Furthermore, we find the medical record and medical opinions demonstrate the employee was not complaining of or experiencing hip pain while working.  Several chart notes by Dr. Convery, Dr. Beals and Dr. Dordevich, as well as an oncology consult note, date the onset of hip problems to April of 1993, when Dr. Nichols first diagnosed possible hip problems during range of motion testing.  We also note Dr. Beals’ testimony that he doubted the employee would not have noticed or focused on hip pain due to his left knee difficulties.  Dr. Beals testified the employee could have had hip osteoarthritis without complaints at that time.  He believed if the employee was having hip pain, he would have said something and Dr. Convery would have taken hip x-rays. 

Indeed, we find the only possible reference to hip complaints prior to 1993 is contained in Dr. Convery’s progress note dated November 20, 1992.  We find substantial evidence indicates the reference to “this hip” in that note is, in fact, a typographical error. The word “hip” appears in a sentence discussing a previous football injury, which has consistently been implicated in the employee left knee condition, not his hip condition.  In addition, we find no other reference to the hip at all in this rather lengthy note or in the handwritten notes corresponding to this typewritten report.  Specifically, there is no reference to the hip in the complaint section or the physical examination section.  Further, while Dr. Convery took x-rays of the left and right knee, he took none of the hips, and none of Dr. Convery’s treatment options involved the hips.  Therefore, the presence of the word “hip” at the very end of the report is odd, but explainable as an error.

We find Dr. Convery testified that his clinic is primarily a hip and knee clinic, so it is understandable why he would mistakenly interchange the words “hip” and “knee.”  Further, in a subsequent note dated July 27, 1993, Dr. Convery mistakenly inserted the word “hip” for “knee” and corrected the mistake with a cross out.  We find this further supports the finding that the November 1992 note contained an error.  However, we find the most compelling evidence comes from Dr. Convery, who testified he did not think he evaluated the hip on November 20, 1992, and neither he nor his medical student “picked up” any complaints of hip pain during this initial examination.

We have considered the employee’s argument that he was experiencing hip pain while working but did not know the extent of it due to his knee problems.  However, we conclude by a preponderance of the evidence the numerous references in the medical record to the onset of hip pain in 1993, coupled with the employee’s contradictory testimony, demonstrates work activities did not cause a worsening of symptoms of his hip condition.  Accordingly, we conclude the employee’s claim for benefits is not compensable.  


ORDER
1. The employee’s claim for benefits related to his hip condition is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of June, 2000.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� The employee sought to introduce additional evidence from Rodney Beals, M.D., an orthopedic surgeon, and an unidentified biomechanics expert.


� Dr. Convery’s deposition at page 42.


� It should be noted the handwritten progress record corresponding to Dr. Convery’s 11/20/92 typewritten progress note makes no mention of complaints of hip pain.


� Dr. Convery’s progress record dated 11/20/92.


� Deposition of Dr. Convery on 10/26/94 at page 41.


� Id. at page 13.


� Controversion Notice dated 1/5/93.


� See, Dr. Convery’s 5/4/93 clinic note.


� It should be noted Dr. Convery initially inserted the word “hip” but then crossed it out and hand wrote the word “knee.” 


� Dr. Dordevich’s report dated 11/29/94.


� Deposition of Dr. Dordevich on 12/2/94 at page 82.


� Dr. Dordevich’s report dated 11/29/94.


� Deposition of Daryle Torresan on 6/24/94 at pages 18-22.


� Id. at pages 25-26.
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