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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PHILOMENA  BRIODY, 

                                                  Employee, 

                                                            Respondent

                                                   v. 

H.C. PRICE / AHTNA;PRICE / AHTNA  J.V.,

                                                  Employer,

                                                   and 

INSURANCE CO OF STATE PA;

AMERICAN HOME ASSURANCE COMPANY,

                                                  Insurer,

                                                            Petitioners.
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)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case Nos. 199430234, 199329269
        AWCB Decision No.00-0122  

         Filed in Anchorage, Alaska

         June 22, 2000.


We heard the employer’s petition to compel the employee to attend a scheduled employer medical evaluation (EME) panel at Anchorage, Alaska on May 17, 2000.  The employer also requested a continuance of the hearing scheduled to take place on July 27, 2000.  Attorney Joseph Kalamarides represented the employee, and attorney Shelby Nuenke-Davison represented the employer.  We held the record open for one week to allow the employee to submit an additional medical report.  We closed the record when we next met on May 23, 2000.  We then reopened the record on June 5, 2000 to admit additional correspondence from Ms. Nuenke-Davison.  We closed the record when we next met after that on June 6, 2000.


ISSUES

1. Should we compel the employee to attend an EME?

2. Should we grant the employer a continuance of the hearing scheduled to be held on July 27, 2000?


SUMMARY OF THE EVIDENCE

It is undisputed the employee was involved in a work incident in mid-September, 1993.  The employer’s safety log for September 11, 1993 stated, “Philomena Briody slipped down today.  Said she is O.K.”  On October 16, 1996, the board determined the employee’s back condition, urinary problems and psychiatric condition were compensable. Philomena Briody v. Price/Ahtna, J.V., AWCB Decision No. 96-0436 (November 15, 1996) (Briody I).  Thereafter, the employer filed a petition for modification on the basis the employee was not disabled from her work injury, and therefore should not receive any benefits requested.  The board denied the employer’s petition for modification. Philomena Briody v. Price/Ahtna, J.V., AWCB Decision No. 97-0262 (December 30, 1997) (Briody III).  


The employee then filed an Application for Adjustment of Claim (ACC) for permanent total disability (PTD) benefits, which is scheduled to go to a hearing on July 27, 2000.  At a prehearing conference on January 25, 2000, the employer indicated it may schedule an EME.


In a letter dated April 18, 2000, the employer advised it had scheduled an EME panel in Portland, Oregon.  Specifically, the employer scheduled examinations by Donald Peterson, M.D., an orthopedic surgeon, Jose Ochoa, M.D., a neurologist, and Ronald Turco, M.D., a psychiatrist.  This EME panel was scheduled to conduct its examination between May 15th and May 19th, 2000.


In response, the employee indicated she would not attend an EME in Oregon and forwarded to the employer two letters from her treating physicians.  In a letter to employer’s counsel dated April 25, 2000, Douglas Savikko, D.O., the employee’s treating osteopath, stated:

I have reviewed you request for another IME on Ms. Briody and find it to be a frivolous and unnecessary hardship both from a financial standpoint and patient inconvenience.  She has already undergone three if not four evaluations at the carrier’s request and remains totally disabled for several very real and very significant points.


Moreover, the employee’s treating psychiatrist, Royal P. Kiehl, M.D., stated in a letter dated April 28, 2000:

...I am extremely concerned about Philomena Briody since she has been notified that she must leave the state again for another medical examination and evaluation next month.  Since she received that notice, she has become agitated, is having anxiety attacks and depression, and has retreated to bed.  She is having suicidal ideation and strong impulses to resume drinking.  She is attending three AA meetings a day with her husband’s support but I believe her sobriety is severely threatened.  The last time she had to fly outside for an evaluation like this was in May of 1999 and it resulted in a terrible relapse in her alcoholism, going “berserk” and attacking her mattress with a kitchen knife, and being jailed for domestic violence.

It is my medical opinion that her mental state is absolutely not strong enough to cope with another such evaluation out of state.  If it is necessary for her to undergo such an evaluation again, I am asking you to try to arrange for it to be locally.  I have recommended that she absolutely not leave Anchorage for such purposes for fear that it will precipitate another psychiatric relapse of destructive proportions.


On April 26, 2000, the employer filed a petition to compel the employee to attend the scheduled EME panel and/or to continue the July 27, 2000 hearing.  On May 2, 2000, the employee filed her opposition to the employer’s petition. On May 4, 2000, the employer offered to pay for someone of the employee’s choice to accompany her to the EME in Oregon, however the employee declined.
  The employer then cancelled the scheduled EME panel.

In her opposition and at the hearing, the employee argued she is not strong enough to cope with another EME out of state, and she has already attended five EMEs and a three-member second independent medical evaluation (SIME).  She also objected to an examination by Dr. Turco as an excessive change of employer physicians under AS 23.30.095(e).  The employee requested we deny the employer’s petition to compel her attendance at another EME or, in the alternative, order the employer to schedule the evaluation in Anchorage, where the employee would have the support of her physicians, friends and family.

On May 12, 2000, the employer filed a Transcript of Proceedings, dated June 2, 1999.  The proceedings involved an assault charge related to the May 1999 incident referenced above by Dr. Kiehl.  Dr. Kiehl testified at the criminal proceedings that his treatment with the employee mainly involves her worker’s compensation case and that she never discussed domestic violence issues with him.


At the hearing and in its hearing brief, the employer argued that considering the variety of conditions involved in the employee’s case and because the claim dates back to 1993, the number of EME’s held and the request for another one is not excessive or unreasonable.  The employer cited AS 23.30.095(e), which states an EME requested by the employer not less than 14 days after injury, and every sixty days thereafter, shall be presumed reasonable. The employer also argued an updated EME is necessary because the employee underwent surgery and filed an ACC for PTD benefits subsequent to the last EME.  The employer contended it would be significantly prejudiced if it could not have an updated EME panel prior to a hearing on the merits of the case. 


According to the employer, the legislature envisioned the need for out-of-state EMEs, and an EME in Oregon in not unreasonable.  In addition, the employer argued the employee traveled from Anchorage to New York in November of 1999 and to Hawaii.
  Further, the employer argued we should not rely on Dr. Kiehl’s opinion, as he was not aware of significant stressors in the employee’s life at last year’s criminal proceedings, such as domestic violence issues.  The employer asserted the employee did not object to a follow-up EME at the January 25, 2000 prehearing, even though the previous EME was held in Oregon with Dr. Peterson, so the employee agreed to the July 27, 2000 hearing date.  Due to the employee’s refusal to submit to the scheduled EME, the hearing should be continued so the employer can have a panel EME and arrange for hearing testimony by the EME physicians.  According to the employer, a continuance is appropriate in that the employee is currently receiving workers’ compensation benefits under AS 23.30.041(k), as well as social security disability benefits and two pensions.


At the conclusion of the hearing, we requested the employee’s counsel consult with Dr. Kiehl in order to determine if Dr. Kiehl had an opinion whether the employee could attend an out-of-state EME with a companion of her choice, as suggested by the employer.  In addition, while awaiting a response from Dr. Kiehl, we encouraged the parties to try to reach an accommodation of their respective positions.


After the hearing, on May 18, 2000, the employee submitted the following letter from Dr. Kiehl:

With respect to your question about whether Briody can fly outside for her repeat evaluation with a friend.  It is my opinion that she cannot.  She has very limited coping skills and is very fragile psychiatrically.  She experienced a return of old panic attacks after her videotaped deposition that last week, and that is with her entire support network of family, friend, psychiatrist, and you around her.  Taking a friend along is not adequate and jeopardizes her sobriety and rather tenuous mental health.

Following the disastrous consequences of last year’s out of state evaluation, I feel the potential to reignite her pathology far outweighs any possible benefit to the patient and is therefore medically contraindicated.


In a letter to the board dated May 23, 2000, Ms. Nuenke-Davison stated the employer was not surprised by Dr. Kiehl’s most recent letter, since he was focused on the employee’s workers’ compensation claim, as opposed to other major life stressors.  Ms. Nuenke-Davison also indicated she and Mr. Kalamarides had reached a tentative agreement regarding an EME panel.  According to the agreement, the EME would be conducted in Anchorage, and the employee would waive the five-day panel rule and/or agree to a change in EME physicians.  


Specifically, in a letter dated June 1, 2000, Ms. Nuenke-Davison indicated the parties tentatively scheduled an EME panel in Anchorage, consisting of Stephen Raffle, M.D., Ramon Bagby, M.D., and Ajit Arora, M.D.  The EMEs were to be held on June 22, 2000, June 23, 2000 and July 17, 2000 respectively.  Despite the tentative agreement, the employer reasserted its right to an EME of its choice.  The employer also again requested a continuance of the July 27, 2000 hearing.  It argued even if the above-scheduled EMEs went forward, Dr. Arora would not be able to get a report issued by the hearing date, nor would he be able testify at a July 27, 2000 hearing.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Shall the employee submit to an EME?

AS 23.30.095(e) provides, in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice...An examination requested by the employer not less than 14 days after injury and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board...


We find the employee filed an AAC for PTD benefits and underwent surgery subsequent to the most recent EME.  Therefore, we find the employer’s request for an updated EME is reasonable.  Moreover, employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing under AS 23.30.095(e).  The employer’s rights are limited simply by the “reasonable” standard in the language of section .095(e).  This is generally interpreted by board panels to be reasonable times, frequency, location, and so on.

We find subsequent to the hearing the parties in this case reached a tentative agreement to conduct a panel EME in Anchorage between June 22, 2000 and July 17, 2000.  We consider this to be an agreement by both parties in keeping with the reasonableness standard in AS 23.30.095(e).  Consequently, we find the employee shall submit to a panel EME in Anchorage, as expressed in Ms. Davison’s June 1, 2000 letter.  We decline to address whether the employer’s initial request that the employee travel to Portland, Oregon for an EME was reasonable, as we have already determined the parties’ more recent agreement is in keeping with AS 23.30.095.  

II.
Shall we grant the employer’s request for a continuance?

Our regulation 8 AAC 45.074(b) provides in pertinent part:

...A hearing may be continued or cancelled only for good cause and in accordance with this section.  For the purposes of this subsection:

(1) Good cause exists only when

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.


We find the employer scheduled a panel EME in April of 2000, three months prior to the scheduled hearing.  We also find the employer made overtures to accommodate the employee’s aversion to attending the Portland EME by offering to pay for a companion of her choice.


According to the parties’ agreement, the EME panel convened in Anchorage will complete its examination by July 17, 2000, just ten days before the upcoming hearing.  We are concerned Dr. Arora will not have issued his EME report by the July 27, 2000 hearing date and/or will not be available to testify at the hearing.  Therefore, we find irreparable harm may result from a failure to grant the requested continuance, as the employer may not have an opportunity to present EME evidence. Consequently, we grant the employer’s request for a continuance under 8 AAC 45.074(b)(1)(L).


ORDER
1. The employee shall submit to an EME as outlined in Ms. Davison’s June 1, 2000 letter to the board.

2. The employer’s request for a continuance of the July 27, 2000 hearing is granted.


Dated at Anchorage, Alaska this 22nd day of June, 2000.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Kathleen M. Snow,






     
Designated Chairperson







____________________________                                






 Philip E. Ulmer, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PHILOMENA  BRIODY employee/respondent; v. H.C. PRICE/AHTNA; PRICE/AHTNA  J.V., employer; INSURANCE CO OF STATE PA; AMERICAN HOME ASSURANCE COMPANY, insurer/petitioners; Case Nos. 199430234, 199329269; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of June, 2000.

                             

   _________________________________

      




     Debra C. Randall, Clerk
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� See, Letter from employer’s counsel to employee’s counsel dated 5/5/00.


� The employer referenced a physician’s note dated 10/26/99, which stated, “Flying to east coast for 2 weeks because cannot stand the stress of house renovation and disagreement with husband about whether or not to serve the workmen meals.”  The employer also referenced a 2/29/00 note by Louis Kralick, M.D., noting the employee’s recent trip to Hawaii.
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